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PRBFACE 

FBOM Ju]y,1006,to June, 1010, there have been published in the Jounial of the Ame^ 
BinkenAnodation the legal opinions of its QeneralCkninael. Inasmuch as there have 

accumulated during the past eleven years as many as 1,850 of these opinions, it was 
thought advisable by the Executive Councfl in the interests of all the members that a digest 
of them be made and piiblished. Accordingly this Digest has been prepared and an attempt 
has been made in each case to write, in concise fonn, a statement of the facts, followed by 
the opinion. It seemed best from the busy banker's point of view, not to deal too much 
in detail in a book of this kind but rather to state in a terse way Uie conclusions which a 
banker or other business man may wish to know, without taking the time to read through 
the citations of legal decisions or the discussion of underlying principles or reasons upon 
which the opinions are based. A fuUer treatment of the subject quoting the basic legal 
authorities or discussion can always be had by referring to the full text from which the 
digest was made. 

For the variety of subjects treated and their practical bearing upon banking operations, 
the bankers are solely responsible as it is they who have voluntarily submitted questions 
on the problems confronting them in every day business. It would then seem to follow 
that the book has the advantage of containing a selection of subjects confined to those mat- 
ters only which have been troubling bankers most and which have already proved of suf- 
ficient interest to cause them to request legal advice. 

It is, of course, understood that the opinion of a lawyer, even though based on de- 
cisions of the courts of last resort or, in the absence of legal precedent, reasoned out upon 
sound legal principles, still remains an opinion. At most the reader can choose to use it 
and to depend upon it as a possible guide and source of information, and for these objects 
this book is published. 

AU of the legal authorities quoted, cited or referred to in the full text of the opinions 
are herewith collected and grouped under the proper headings. Where an opinion was 
rendered on a subject upon which no case had ever been decided, the writer has cited 
legal authorities that are analogous to and in support of the principle involved. It is im- 
portant, therefore, for the reader to note that those citations which are not directly in 
point are useful as supporting authority and collateral reading. 

Thomas B. Paton, Jr. 
New York, N. Y., January 12, 1920. 
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ACCEPTANCE AND CERTIFICATION 



Certification after banking hours 

1. (Ala.) A bank certifies or pays a 
customer's check after banking hours and 
the customer^ before banking hours of the 
next day seeks to stop payment. The ques- 
tion was raised whether the payment or 
certification was binding on the customer. 
Opinion: Such payment or certification is 
probably valid^ although the point has never 
been directly passed upon by the courts in a 
case between the customer and the bank. 
Vol. 6, p. 19, July, 1912. 

Acceptance must be written 

2. (Ark.) A livestock company in- 
structed its bank to honor a draft drawn 
in its name by C and D, who were buying 
stock for it, and the bank agreed to such in- 
struction, telephoning a prospective seller of 
live stock that the check for $4,000 was good. 
Belying on this oral promise to pay the 
amount, the cattle are Inimed over to G and 
D. Later, the live stock company stopped 
payment on the check, claiming that G and 
D had no authority to draw it or to buy so 
large an amount of stock. The holder seeks 
to hold the bank liable on its statement. 
Opinion: While a bank which promises over 
the telephone to pay a check cannot be held 
on such promise, the acceptance not being 
in writing, the bank may be held liable to 
the holder where, by agreement between the 
bank and depositor, the deposit is appropri- 
ated for the payment of such check. If there 
are special circumstances from which it 
would appear that the depositor assigned a 
certain amount of his deposit with the con- 
sent of the bank, the latter, although it 
could not be held liable as acceptor of the 
check, might be held as trustee of a specific 
deposit or as a debtor to the assignee for the 
amount so assigned. Vol. 9, p. 827, April, 
1917. 

3. (111.) A bank was requested to cer- 
tify check by wire. It refused on the alleged 
ground that the check did not transfer the 
funds until it reached the bank and that the 
depositor could revoke the payment after it 
was certified. Opinion: A bank can certify 
by wire and after such certification the 
drawer has no right to stop payment. While 
an acceptance, to be valid, must be in writing, 
there is no requirement that the acceptance 



in all QaB& giust be written on the bill. Vol. 
10, p. 46$/i)ep^^ 1917. 

4. (Ind.*) •* Iit"«31jBtates where the Negoti- 
able Instruments'Iiffwri^ jn force and in other 
states where the sta^tek require acceptance 
to be in writing, a promise (^Ver.the telephone 
to pay a check, not being-in-'jylitjjmg, does 
not bind the drawee; but inTiM^^jSA where 
the common law rule prevails tKat«7ecbal 
acceptances are valid, such telephone* pf an^f ^ 
would probably bind the drawee in favor ctf* 
one who in reliance thereon cashed tfie 
check. Where, however, the drawee simply 
answers that the check is "good*^ or ''all 
right*' without coupling with such answer 
any specific promise to pay, such answer is 
insufficient to bind the bank as an acceptor. 

. Vol. 3, p. 337, December, 1910. 

Note: The Negotiable InBtrumentB Law re- 
quiriii£[ acceptances to be in writing was passed 
in Indiana in April, 1013. 

5. (Ohio) The indorser of a check at- 
tempted to cash it at Bank A, which bank 
as a precaution telephoned Bank P, the 
drawee. In reply to the question whether or 
not the check was good, Bank P said "yes,*^ 
and when asked if it would protect Bank A 
on the check, it replied over the telephone, 
'^e will.'' Bank A cashed the check on 
these representations and upon dishonor 
wishes to hold the drawee liable, because the 
indorser proved wothless. Opinion: Bank A 
cannot hold Bank P on the latter's oral 
promise to pay the check, because the Nego- 
tiable Instruments Act requires acceptance to 
be in writing; nor is Bank P bound to Bank 
A, the holder, who has cashed the check on 
faith of such promise, on the principle of 
estoppel, as this principle is inapplicable in 
the face of positive statutory requirement of 
written acceptance. Bank A, however, would 
have a right of recovery against the drawer of 
the check. Vol. 7, p. 165, Sept., 1914. 

6. (Okla.) A bank purchased a check 
from the payee after receiving a statement 
over the telephone by the drawee that the 
check was good. Payment was stopped. 
Opinion: Under the leading case construing 
the Negotiable Instruments Law of Colorado, 
the bank had no recourse upon non-payment 
against the drawee, as certification over the 
telephone is invalid, not being in writing. 
The bank's sole recourse is against the 
drawer and payee. Vol. 5, p. 104, Aug., 1912. 
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7. (Tex.) An acceptance of a check or 
draft by telephone in Texas' is valid, becanse 
Aero is no Negotiable Instruments A^- or 
any other statate in force requiring •lux^pt- 
anees to be in writing. Vol. 6, J?.;S3, 'Jnly, 
1913. ...\V-.-/ 

Koib: The Negotiable lutinOniBhCi Law re- 
quiring aooeptanoee to ba*>ii ^ituig wae passed 
in Texas in March, 19i0t •*.*** 



• • 



AccA>tance on note 

8. (Wi-VA' regular form of a negoti- 
able p^oiOiihkory note, made by A payable to 
hv\owil' order forty-five da)rs after date at 
^6*^**3!! bank, was indorsed in blank by A. 
j^kcross the face the following acceptance was 
written by a third party : ''Accepted payable 
at tiie X bank, signed B.^' The question is 
asked what is the liability of the acceptor. 
Opinion: Where a third person writes an 
acceptance across the face of a promissory 
note, the holder has the option of treating 
the instrument as either a bill or note and 
the person so signing can be held liable as 
acceptor of a bill of exchange. Vol. 10, p. 
628, Jan., 1918. 

Bank's obligation to pay, not to certify 

See 24 

9. (Iowa) A check was presented at 
the drawee bank at a time when there were 
sufficient funds. The drawee returned it for 
proper indorsement and inquires if it was 
under obligation to first certify the check 
in case of subsequent depletion of the 
maker's account. Opinion: The certification 
is optional not obligatory, and the bank 
would not be liable for refusal to certify, if 
the check in this case thereafter became '^ot 
good.'* Vol. 2, p. 538, June, 1910. 

10. (Mass.) A customer gave instruc- 
tions to his bank not to certify any of his 
checks and the bank desires to know if there 
is any ruling which makes it compulsory for 
the bank to certify upon demand if the funds 
are suffilcient. Opinion: The bank is not 
obliged to certify a check when requested. 
Ite only obligation is to pay. The customer's 
instruction is sufficient reason for the bank's 
refusal. Vol. 6, p. 28, July, 1912. 

11. (Pa.) A check made payable to a 
firm was brought to the bank by the firm's 
agent with the request that it be certified. 
The bank doubted the authoril^ of the agent 
and refused to certify. Opinion: Certmca- 
tion is a matter of favor on the bank's part 
and cannot be claimed as a right. Vol. 4, 
p. 681, May, 1912. 



Certified checks post-dated 

12. (Nev.) A bank certified a post- 
dated check before its date at the request of 
the holder. The bank questions ite responsi- 
bility shoxdd it refuse another check not 
post-dated, which would have been good but 
for the certification of the post-dat^ check. 
Opinion: The bank has no right to pay or 
certify a post-dated check at tiie request of 
the holder, before its date and so acts at ite 
peril. Such certification at the request of 
the drawer is also held irregular, altiiough in 
Idaho, it is held proper, if the funds are 
sufficient, when the amount becomes im- 
mediately chargeable to his account and pay- 
able to the holder irrespective of the date. 
Vol. 5, p. 760, May, 1913. 

13. (Ark.) A check payable to A wu 
post-dated December 1, 1912, and was certi- 
fied June 1, 1912, before its date. It was 
delivered to a trustee in escrow. The trustee 
in breach of the trust delivered it to A, who 
negotiated it to a purchaser for value four 
months after ite date. Opinion: It mieht 
be held by the courte (1) that the irregmar 
certification put the purchaser on inquiry, 
or (2) that the check was overdue when 
negotiated, so as to deprive the purchaser of 
the stetus of a bona fine holder. If such 
were held, the check in the hands of the 
purchaser would be subject to the same de- 
fenses as if held by the payee. Vol. 6, p. 210, 
Sept., 1913. 

14. (Okia). A gave B a check post- 
dated. B wrote to the bank on which it was 
drawn, asking that payment be guaranteed. 
The cashier sent B a written guaranty that 
the check will be paid when due. Opinion: 
The cashier has no authority to certify a post- 
dated check before the due date and a holder 
taking with notice, cannot recover thereon 
from the bank. In this case B could not 
hold the bank upon ite cashier's letter. VoL 
8, p. 322, Oct., 1915. See 180. 

Certification equivalent to acceptance 

15. (N. H.) The Negotiable Instni- 
mente Law of New Hampshire requires that 
''an acoeptence must be in writing^ and 
further provides that ''certification is equiva- 
lent to an acceptance." VoL 4, p. 375, Dec., 
1911. 

Certifying bank's liability to fraudulent 

holder 

16. (Conn.) According to a New Jer- 
sey decision, a certifying bank can refuse 
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payment to a fraudulent holder where a 
check has been certified for the drawer, but 
cannot bo r^nse where the certification is 
for the holder. If this decision is sonnd law, 
&ere might be a desirability for separate 
certification stamps to indicate for whom the 
check was certifiea. An Ohio decision ignores 
this distinction and holds that a bank mnst 
pay fraudulent holder whether the check is 
certified for the drawer or for the holder. 
VoL 5, p. 749, May, 1913. 

Drawer^! liability on accepted draft 

17. (Tex.) A draft was drawn by Smith 
and Company on Jones & Company at sixty 
days' sight and accepted by Jones & Com- 
pany. Opinion: The ^ect of the acceptance 
is not to discharge the drawer but to con- 
stitute the acceptor tiie principal debtor. 
In Texas, the liability of the drawer of an 
accepted draft is fixed by due protest and 
notice, or without protest, by suit against 
the acceptor as provided for by statute. 
VoL 8, p. 326, Oct, 1916. 

Certification of forged checks 

See 21, 47 

18. (IlL) A bank certified checks bear- 
ing forgery of the payee^s itidorsement. The 
checks were purchased by another bank which 
received payment tiierefor. Opinion: The 
certifying bank does not warrant the gen- 
uineness of the payee's indorsement and is 
not responsible to the purchaser. If money 
is paid by the certifymg bank thereon, it 
may be recovered. YoL 5, p. 690, March, 
1913. 

19. (Kan.) A forged check was given 
in payment of a diamond ring. Before ac- 
cepting the check, the seller required a 
reroonsible indorser, and the latter before 
indorsing the check telephoned the bank 
which promised to pay Ihe check. The bank 
did not pay the forged check. Opinion: 
The bank's promise to pay was not binding 
where the check was a forgery, as its promise 
related to a valid check; even in case of a 
valid check,^ the bank would not be bound 
because its promise was not in writing. Vol. 
2, p. 163, Oct, 1909. 

20. (Pa.) A bank certified its custom- 
er's chec^ which remained outstanding and 
iriiich was claimed by the drawer to be forged. 
The bank doubted the fact of forgery and re- 
fused to reimburse its customer's account. 
Opinion: If the check remains outstanding 
the bank in a suit by the customer would l:^ 



held liable for the amount of the 
for his positive testimony of the forgery 
would probably Outweigh tiie presumption A 
genuineness arising from the fact of certiflr 
cation. YoL 6, p. 576, Feb., 1914. 

Certification guarantees signature and 
sufficiency of funds 

21. (N. J.) A bank certified a check 
payable to a specified person for a stranger 
who was not entitled to the instrument. 
The holder negotiated the check under a 
forged indorsement to an innocent purchaser 
for value. Opinion: The certifying bank 
binds itself that there are sufScient funds to 
pay the check and guarantees the genuine- 
ness of the drawer's signature. The bank is 
not responsible to the imiocent purchaser 
because (1) it does not guarantee the gen- 
uineness of the payee's indorsement, and (8) 
it is not negligent in certifying a check for 
an unidentified person. Vol. 9, p. 682, Jan., 
1917. 

Holder in due course 

22. (Okla.) A check to drawer's order 
was certified for the drawer, who indorsed it 
to B. B cashed the item at the D bank. The 
drawer upon leaiming that B was guilty of 
fraud, stopped payment, and the certifying 
bank refused to pay the D bank. Opinion: 
D bank paid value to B for the certified check 
without notice of the fraud and as a holder 
in due course can recover from the certify- 
ing bank. Had B presented the check to 
the drawee some (but not all) authorities 
hold that the certifying bank could refuse 
payment and plead in dSense the fraud upon 
its depositor. YoL 6, p. 820, June, 1914. 
See 21, 66. 

Indorsement must be properly made 

See 42, 886 

23. (CaL) A check for $6,000 was 
presented at the drawee bank and payment 
was refused because the check was not in- 
dorsed. The presenting bank then indorsed 
the payee's name for the payee and again 
presented the check which was again ref^ied. 
The holder demanded tiiat the bank certify 
the check. Opinion: The drawee bank was 
under no obligation to the holder to certify 
the check. Ite only obligation was to pay 
when duly presented. Vd. 6, p. 311, Nov., 
1912. 

24. (N. Y.) A bank although in funds 
refused payment of a check because it lacked 
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the payee*8 indorsement. Later, when the 
check properly indorsed was presented, there 
were no funds to meet it. The holder claimed 
that drawee was liable for failure to certify 
the check in the first instance. Opinion: 
The bank was not obliged to certify, but only 
to pay. Banks frequently certify such checks 
*^good when properly indorsed,'^ but do so 
purely out of accommodation. Vol. 2, p. 
188, Nov., 1909. 

25. (Pa.) A bank received through the 
mail a dieck drawn on one of its customers, 
but which was improperly indorsed. The 
bank returned the check for correction and in 
the meantime the customer reduced his ac- 
count so that check was not good. Opinion: 
The drawee bank is not liable to the holder 
for failure to certify the check before return- 
ing it for proper indorsement. Many banks 
do certify "good when properly indorsed'* 
but the bank is under no obligation to certify 
a check. Vol. 7, p. 165, Sept., 1914. 

Immediately charging customer's account 

26. (D. C.) A bank certified a check 
payable to a distant firm at the request of 
the holder who was its traveling salesman. Of 
this fact the depositor was ignorant. The 
depositor believing that the check could not 
be presented for several days, drew a second 
check, which overdrew the account because 
of the certification. He threatened suit for 
damages because of the bank's refusal to pay. 
Opinion: The bank had the right to certify 
the first check when presented by the holder 
and immediately charge same to the custom- 
er's account. Vol. 5, p. 170, Sept., 1912. 
See 55. 

Language expressing certification 

construed 

See 4, 35, 36 

27. (Cal.) A bank in which A. Brown 
is a depositor sent the following telegram, 
**Check of A. Brown for five hundred dollars 
now good." Opinion: This telegram would 
not constitute a suflBcient acceptance to bind 
the bank. It is not an absolute promise to 
pay, and there is an implicction that the 
bank would not answer for Brown's check 
after sending the wire. Vol. 9, p. 147, Aug., 
1916. 

28. (Ind.) The drawee of a check in 
answer to an inquiry by the holder replied 
over the telephone simply that the check was 
good. Notwithstanding a subsequent stop 
payment order, the check was paid. Opinion: 



In Indiana, where the Negotiable Instru- 
ments Law has not been enacted, oral accept- 
ances are valid. But it is doubtful if me 
mere oral answer that a check is good, so 
clearly indicates an absolute promise to pay 
as to be binding as an acceptance. Vol. 3, 
p. 675, May, 1911. 

Note: The Negotiable Instruinents Law which 
requires acceptances to be in writing was passed 
in Indiana in April, 1913. 

29. (Mo.) A bank received a wire: 
''Will you pay check signed A, $335?^^ and 
replied by wire, "A's check good for amount.*' 
Opinion: The reply will be held an accept- 
ance binding the bank to pay check to a bona 
fide holder who has purchased same on faith 
thereof. Vol. 6, p. 33, July, 1913. 

30. (N. M.) A check may be accepted 
by telegram which is a sufiQcient compliance 
with the statutory requirement that accept- 
ance must be in writing, but to be binding 
the telegram must clearly import an absolute 
promise to pay. Where a bank wired, ''Will 
you pay A*s check on you $100?'* and the 
drawee wired reply, "A's check on us good 
for $100.'* Opinion: That the reply wire 
suflSciently imports an absolute promise to 
pay and is binding as an acceptance. Vol. 
10, p. 527, Jan., 1918. 

31. (N. Y.) In reply to a telegram ask- 
ing "Is John Smith good on your books for 
$50?" A bank answered by wire and con- 
firmed by letter as follows: "John Smith 
good on our books for $50 today." When 
the check reached the bank it was refused 
because the funds had been withdrawn. 
Opinion: The bank^s wire confirmed by letter 
was not binding on the bank as an acceptance. 
It was not a promise but merely a statement 
of fact as to the condition of the customer's 
account on a given day. Vol. 4, p. 680, May, 
1912. 

32. (Okla.) A bank before advancing 
value in reliance upon a telegram concern- 
ing some particular check should see that the 
answer by wire contains or imports an ab- 
solute and unequivocal promise to pay. For 
the wording of telegrams illustrating this 
point, see Vol. 3, p. 338, Dec, 1910. 

33. (Okla.) A drew two checks of 
$303.40 and $75 respectively and had his 
bank wire the purchasing bank as follows: 
"We will honor Mr. A's draft for $400 this 
attached.'^ Later A stopped payment and A's 
bank refused to pay the amount claiming that 
its acceptance was of a single draft of $400 
and did not accept the paridcular cheois of 
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amount less than $400. Opinion : The drawee 
is not bound to honor the two checks, as an 
agreement to pay a single draft of $400 would 
not bind the bank to pay two drafts of a 
lesser amount. Vol. 1, p. 367, April, 1909. 

34. (Tex.) Bank A phoned Bank B 
saying that G wants to draw on Bank B and 
is informed that C has no credit with Bank 
B- Thereupon, Bank A reads a letter from 
G stating that he will be at Bank B's place 
before the draft reaches and will give security 
for the draft. Bank B replied, "let him draw 
draft then." Opinion: Although an oral 
acceptance is binding on the drawee in Texas, 
Bank B's promise should be construed as a 
conditional promise to pay after G does what 
he says he wiU do, and where G has not per- 
formed the condition, Bank B will not be 
liable. Vol. 4, p. 490, Feb., 1912. 

Note: The Negotiable InstnimentB Law re- 
quiring acceptanceB to be in writing was passed 
in Texas in Mareb, 1019. 

Letters ''O. K." as certification 

35. (Ark.) Opinion: The letters "0. K.*' 
placed on check with signature of certifying 
oflBcer constitute a certification equally as 
if "good*^ were written, and if placed upon 
an overdraft, contrary to provisions of the 
National Bank Act, would subject officer to 
criminal penalty. Vol. 6, p. 269, Oct., 1913. 

36. (Cal.j The letters "0. K.'' were 
placed on a check by the Vice-President of 
the drawee bank over his signature, there be- 
ing no funds on deposit at the time to meet 
the check. The understanding was that the 
maker of the check would deposit suflBcient 
fimds. Payment was refused. Opinion: 
The "0. K.'' of the Vice-President would 
constitute a certification provided the oflScer 
had power or authority to certify. Where the 
check was certified without funds, the bank 
is liable to the bona fide payee for value. 
Vol. 3, p. 687, April, 1911. 

Limitation as to time 

37. (N. Y.) A bank certification stamp 
bears the clause ''good if presented within six 
months.'* Upon the supposition that the 
bank after the expiration of the six months 
repaid the funds to its depositor who claimed 
he had lost the certified check, and later the 
check was presented by a holder in due course, 
the bank inquires, first, as to the legal effect 
of such a clause and, second, would the inser- 
tion of the clause afford it better protection 

than if it was omitted. Opinion: In the ab- 



sence of judicial interpretation, the contract 
would probably be construed not as relieving 
the bank entirely from its promise to pay 
after six months, but as permitting the bank, 
if the check is afterwards presented, to plead 
any equities which it might have in defense 
of payment. Vol. 11, p. 484, March, 1919. 

38. (Pa.) A bank uses a certification stamp 
which reads "good if presented within five 
days" with a place and date of certification. 
It has adopted this form as protection against 
a possible form of fraud wherein the deposi- 
tor after issuing his check to a confederate 
who procures its certification, claims forgery 
and obtains the amount from the bank, after 
which the check is negotiated to a bona fide 
holder. The bank asks whether such condi- 
tional form of certification is valid and 
whether it could refuse payment if the check 
was presented after five days. Opinion: 
Such form of certification is valid and would 
seem to have utility in affording the desired 
protection. In a case where the bank cred- 
ited the money to the depositor after the ex- 
piration of the period of certification, it would 
be relieved from liability and whatever 
recourse the bona fide holder would have 
would be solely against the drawer. Vol. 6, 
p. 676, Feb., 1915. 

Outstanding certified checks 

See 340 

39. (Pa.) A bank certified a check pay- 
able to a corporation at the request of its cus- 
tomer. The check has been outstanding five 
years and never presented. Opinion: In 
Pennsylvania, the statute of limitations begins 
to run against the holder from the date of the 
bank's refusal to pay. The bank remains 
liable to pay the check until the statute comes 
to its relief. Vol. 5, p. 449, Jan., 1913. 

40. (Pa.) The provision of the Nego- 
tiable Instruments Law that, where an instru- 
ment is payable on demand, presentation 
must be made within a reasonable time after 
its issue, has reference only to charging 
parties contingently liable. A bank remains 
liable on an outstanding certified check until 
the statute of limitations comes to its relief, 
and such statute does not begin to run until 
payment of the check has been demanded and 
refused. Vol. 5, p. 449, Jan., 191o. 

41. (Pa.) A bank certified the check of 
its depositor in favor of an attorney who 
acted as bondsman for the depositor. The 
check was lost and has remained outstanding 
for ten years, and at the same time the de- 
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posit is not released. Opinion: The certified 
check is not outlawed in Pennsylvania until 
six years after payment has been demanded 
and the bank before paying the amount of 
the deposit represented by the lost certified 
check is entitled to satisfactory indemnity^ or 
condusive proof of its destruction. Vol 7, 
p. 490, Jan., 1915. 

42. (Mont) A check to the drawer's 
order was certified for the drawer. The drawer 
delivered the check without indorsement to a 
third person at an auction sale before he be- 
^fiXi bidding. Through some misunderstand- 
mg the dealings fell through. On present- 
ment of the check by t^e holder, payment was 
refused by the drawee because it lacked the 
payee's indorsement. The check remains out- 
standing and the drawer wants the use of 
his money. Opinion: The drawee bank is 
not liable to the holder of the check, as one of 
the conditions of certification upon which the 
bank's obligations to pav depends, is that the 
check shall be indorsed by the drawer, who is 
also payee. To release his money, the drawer 
may bring replevin to recover the check, or he 
may give the bank -satisfactory indemnity, 
against the possibility that the check may 
thereafter be presented properly indorsed. 
Vol. 7, p. 165, Sept, 1914. 

Rule of twenty-four hours for acceptance 

43. (Conn.) Opinion: The section of 
Negotiable Instruments Law allowing drawee 
twenty-four hours after presentment in which 
to decide whether or not he will accept, does 
not apply to sight drafts which, under the 
law, are payable on demand, and collect- 
ing bank is not obliged to hold twenty-four 
hours for convenience of drawee. Possible 
doubt created by law can be cured by amend- 
ment Vol. 3, p. 82, Aug., 1910. 

44. (Kan.) The rule allowing the drawee 
twenty-four hours to decide whether to accept 
is not applicable to checks or demand drafts, 
but only to drafts legally presentable for ac- 
ceptance. Vol. 6, p. 432, Dec., 1913. 

45. (Miss.) The drawee of a bill of 
exchange is entitled to twenty-four hours 
after presentment in which to decide whether 
he will accept, and is entitled to have the biU 
left with him for that period ; but in the ab- 
sence of agreement, drawee is not entitled to 
documents of title attached to the draft, prior 
to acceptance, and a collecting agent, unless 
expressly instructed, should withhold the at- 
tached documents upon leavine^the draft witii 
the drawee for acceptance, vol. 9, p. 819, 
April, 1917. 



46. (Tex.) The rule allowing a drawee 
twenty-four hours to determine whether or 
not he will accept does not apply to checks 
or drafts payable on demand but only to 
drafts legally presentable to the drawee f Of 
acceptance. Checks and demand drafts there- 
fore should be immediately protested if pay- 
ment is refused. In Texas a sight draft 
carries grace and is presentable for accept- 
ance. Vol. 4, p. 557, March, 1912. 

NoTB: The Negotiable Instruments Law, iHiioli 
aboliahee grace, was enacted in Te^us in liarak, 
1919, and thereunder, an instrument drawn paj- 
ahle at sight is payable on demand. 

Certification of raised check 

47. (N. Y.) In a decision in New York 
it was held that a bank certifying a check 
which had been raised, was entitled to 
recover the amount from a bank which had 
cashed the certified check for a forger and 
received payment from the certifying bank. 
The court held the latter bank was entitled to 
recover under the general rule that money 
paid imder mistake of fact is recoverable; 
that certification does no more than a£Srm 
the genuineness of the signature of the drawer 
and that he has funds to meet it, but does not 
warrant the genuineness of the body of the 
check; and that the certifying bank was not 
guilty of negli^nce in not having detected 
tiie alteration, by which it was claimed the 
bank advancing value on the check was mis- 
led. A New York banker has questioned the 
soundness of this decision. Opinion: It seems 
unjust that an innocent purchaser of a check 
certified for one thousand dollars shoxdd have 
to repay nine hundred dollars thereof where 
the check was originally for one hundred 
dollars, but it would be equally, if not more 
unjust, if the certifying bank had to suffer. 
The bank has no means of knowledge in its 
possession to detect the alteration, and to hold 
it liable on every certified raised check would 
impose a serious burden. Vol. 8, p. 1013, May, 
1916. 



Revocation of mistaken certification of 

stopped dieck 

48. (Conn.) On Jan. 2, 1919, payment 
was stopped on a certain check of a depositor 
of a bank. Several weeks later it was pre- 
sented by an agent of a reputable manxif ao- 
turing company who requested that it be cer- 
tified. The agent stated that he was not 
going to negotiate the check until after a 
settlement of a dispute regarding certain 
goods. The bank through a mistake certified 
the check and upon discovery of the error 
the next day, wired the company not to use 
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the check. The company failed to reply and 
the bank now seeks redress. Opinion: Where 
a bank through mistake certifies a check upon 
which payment has previously been stopped 
and the check remams in the hands ot the 
payee at the time he receives notice of revo- 
cation of the certification and no change of 
circumstances nor harm nor injury to the 
payee has resulted, the bank is not liable to 
the payee upon its certification. If the 
payee thereafter wrongfully negotiates the 
check so as to make the bank liable there- 
on to an innocent purchaser for value, the 
bank would have recourse upon the payee for 
money received to his use. Vol. 11, p. 605, 
May, 1919. 

Stamp includii^g amount certified not 

advantageous 

49. (Pa.) The certification stamp used 
by a baidc is as follows : 

*'Good when properly indorsed 

$1,500 and 00 cents 

Jan. 14, 1918 

Do not destroy this check 

Teller'* 

The wisdom of including the amount in the 
stamp is questioned. Opinion: Certification 
of check without re-stating the amount in the 
certification is, of course, valid and in the 
past has been the common practice. A bank 
is not bound to know more than its drawer's 
signature and the sufficiency of his funds; it 
is not bound to know correctness of the 
amount of a check and, in a case where it cer- 
tifies a check raised from $15 to $1,500, it 
would probably be an unwise practice to in- 
clude such amount in its certification stamp 
for it might be estopped from questioning the 
amount as against a holder in due course, 
whereas upon an ordinary certification it 
would not be liable for the raised amount. 
Vol. 10, p. 593, Feb., 1918. 

Stopping pa3anent of certified checks 

50. (Ala.) Drawee bank promising by 
wire to pay customer's check is liable to holder 
and drawer cannot thereafter stop payment, 
but similar promise over telephone is not 
binding, because acceptance must be in wri- 
ting and drawer's right to stop payment con- 
tinues. Vol. 7, p. 304, Nov., 1914. See 65, 
1237 et seq. 

Certification by telegraph 

See 30, 31 



ance. Opinion: The acceptance is valid and 
binding as being an acceptance in writins^ by 
the drawee by the hand of his agent. VoL 7, 
p. 491, Jan., 1915. 

52. (Okla.) A bank cashing a check 
upon another bank on faith of a telegram by 
the drawee that it will pay the check can hold 
the latter as an acceptor. Vol. 1, p. 140, 
Oct, 1908. 

53. (Okla.) In reply to a request to pay 
a certain check, the drawee bank telegraphed 
^^Si^nature being genuine, will pay John 
Smith's check for two hundred dollars.** 
Opinion: The drawee bank would be liable 
as an acceptor under the Negotiable Instru- 
ments Law to one, who on faith of the tele* 
graphic promise, purchased the check for 
value. VoL 3, p. 338, Dec, 1910. 

54. (Tex.) After the drawee bank has 

wired the holder that it will pay a specified 

check, it is too late for the drawer to stop 

payment. The telegraphic promise by the 

drawee to pay binds it as an acceptor of the 

check. But where the drawee promises to 

pay the check over the telephone, it is not 

bound, the acceptance not being in writing, 

except in Texas where an oral promise to pay 

will bind the bank. VoL 9, p. 903, May, 

1917. 

Note: The Negotiable Instminenta Law requir- 
ing acceptances to be in writing was passed in 
Texas in March, 1019. 

55. (Tex.) A bank received a wire, 
''Will you pay John Doe's check for one hun- 
dred dollars ?'* and replied by wire 'TTes, we 
will pay John Doe's check for one himdred 
dollars.'' Payment of the check was stopped. 
Opinion: The drawee bank was bound to pay 
the amount of the check to one who purchased 
it on faith of the telegraphic promise. The 
bank accepting the check by wire had the 
right to charge the amount to the drawer's 
account the same as in the case of a check, 
certified over the counter, and the drawer 
cannot thereafter stop payment Vol. 5, 
p. 175, Sept., 1912. 

Certification by telephone 

See 2, 6, 6, 7, 19, 2S 

56. (Ala.) A bank answered an in- 
quiry over the telephone that certain specified 
diecks drawn on it were good, but before pre- 
sentment the drawer stopped payment Opin- 
ion: The bank was not liable to the holder of 
the checks. Vol. 5, p. 374, Dec, 1912. 



51. (Kan.) The drawee of a bill tele- 57. (Conn.) The drawee of a check an- 
phones to a telegraph agent to wire accept- swering the holder's inquiry concerning John 
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Doe's check for $170 replied over the tele- 
phone "Yes, John Doe is good for $170/' Be- 
fore the check is presented, the maker stops 
payment. Opinion: The certification over 
the telephone is not valid under the Negoti- 
able Instruments Law which requires an ac- 
ceptance to be in writing. Vol. 3, p. 277, 
Nov., 1910. 

58. (Mo.) A bank certified its custom- 
er's check over the telephone and subsequent- 
ly the account was attached by a creditor of 
the customer, who claimed that the certifica- 
tion was invalid. Opinion: The certification 
not being in writing, was not legal and bind- 
ing under the Negotiable Instruments Law. 
Vol. 3, p. 402, Jan., 1911. 

59. (N. J.) A promise over the tele- 
phone to pay a check is not binding as an ac- 
ceptance, not being in writing. Notwith- 
standing a verbal promise over the telephone 
to pay, the bank is bound to pay another 
check, first presented, which would reduce the 
balance below the amount necessary to pay 
the first stated check. Vol. 3, p. 587, April, 
191L 

60. (Okla.) A bank has been in the 
habit of accepting checks of its customers 
over the telephone. It immediately charges 
the customer's account with the item and 
credits the ^'certified checks'' account, treating 
it as though it had been certified over the 
counter. Opinion: A promise to pay a check 
over the telephone not being in writing is 
not valid nor binding as an acceptance. Vol. 
4, p. 376, Dec, 1911. 

61. (Ohio.) The certification of a check 
by telephone is not valid under the Negoti- 
able Instruments Law of Ohio, because not 
in writing. Vol. 2, p. 231, Dec, 1909. 

62. (Pa.) A drawee bank receiving an 
inquiry over the telephone whether the check 
of Mr. A is good and will be paid re- 
plies in the afiirmative, and afterwards re- 
fuses to pay the check because payment has 
been stopped. Opinion: Oral promise over 
telephone or otherwise by a drawee of check 
to pay same not binding because acceptance 
must be in writing — ^Nor can bank in absence 
of fraud be held liable to holder who has 
cashed check on faith of promise on equitable 
principle of estoppel, as this principle inap- 
plicable in face of positive statutory require- 
ment of written acceptance. (The courts of 



Pennsylvania would probably follow this 
rule.) Vol. 6, p. 623, March, 1914. 

63. (Tcnn.) A gave B his check. B 
took it to a bank in another town which asked 
the drawee over the telephone '^s check of A 
good?" The drawee replied that check was 
good if signature was genuine. Before pre- 
sentment A stopped payment. The purchasing 
bank threatens suit unless check and protest 
fees are paid. Opinion: An oral promise 
over the telephone by the drawee to pay 
a check is not binding under the Negotiable 
Instruments Law because the acceptance must 
be in writing. Vol. 7, p. 583, Feb., 1915. 

64. (Tex.) A gave B his check for $500 
upon which was indorsed by B the condition 
that the check was given "when contract to 
be drawn ie satisfactory to both parties." 
B cashed the check at his bank, but only after 
the bank received the oral promise of the 
drawee over the telephone. Failing to agree 
upon a satisfactory contract, A stopped pay- 
ment on the check. The facts show that B's 
bank did not give the drawee the information 
on back of the check. Is the drawee bound 
by its oral promise? Opinion: In Texas an 
oral promise to pay a check will bind the bank 
but the check must conform to the terms of 
the promise, and where a bank promises to 
pay a check for $500 and the check as pre- 
sented is coupled with a condition making it 
payable only if a future drawn contract is 
satisfactory, the check does not conform to 
the promise and the bank is not bound. Vol. 
10, p. 42, July, 1917. 

Note: Under the Negotiable Instruments Law 
passed in Texas, in March, 1919, an acceptance 
must be written. 

65. (W. Va.) A bought an ice plant 
from B for $900, but discovered that certain 
parts of the machinery amounting in value to 
$80 were missing. A delivered to B two 
checks in payment, one for $820 and another 
for $80. In the $80 check, he stated that 
the sum was for the parts of the machinery 
he did not get. The bank at the request of 
B promised over the telephone to pay the 
checks. Before presentment A notified the 
bank not to pay the $80 check. Opinion: 
The bank is not legally bound to pay the 
check because a telephone promise is not bind- 
ing as an acceptance, and where payment is 
subsequently stopped the bank should not pay. 
Vol. 1, p. 267, Jan., 1909. 
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Accommodation and commercial paper 

distinguished 

66. (Va.) A firm sold a certain amount 
of its furniture to P for the purpose of join- 
ing with him in the formation of a new part- 
nership, and for which they received P^s 
notes secured by a deed of trust on real estate. 
The firm indorsed the notes and discounted 
them with a bank. The bank examiner 
claimed that the firm signed as accommoda- 
tion indorsers, and that the notes were accom- 
modation paper and were subject to the stat- 
utory restrictions on money borrowed by a 
single firm. Opinion: The notes should be 
considered commercial or business paper, 
within the meaning of the Virginia statute 
excepting such paper from restrictions on 
money borrowed, and not speculative or ac- 
commodation paper. Vol. 4, p. 429, Jan., 
1912. 

Indorsement after delivery 

See 985 

67. (Ala.) An accommodation indorser 
signing a note after delivery, and after the 
consideration has passed- between the parties, 
is not liable, imless there is a new considera- 
tion. But no new consideration is required 
where the note is indorsed pursuant to an 
agreement made prior to delivery. Vol. 7, 
p. 36, July, 1914. 

68. (Kan.) A bank makes a loan to A 
for $500 upon his note, with the understand- 
ing and agreement that B would sign later as 
accommodation indorser. B afterwards comes 
to the bank and signs the note. Opinion: 
One who signs a note as accommodation in- 
dorser after its delivery and the passing of 
consideration is not liable, without a new 
consideration, imless such indorsement is 
made pursuant to an agreement in advance 
of delivery. In this case B is liable if his 
subsequent indorsement was in pursuance of 
the prior agreement. Vol. 9, p. 48, July, 
1916. 

69. (N. Y.) A bank discoimted a three 
months* note of a corporation, indorsed indi- 
vidually by two officers of the corporation. 
After the expiration of one month, the bank, 
wishing further protection, requested the sig- 
nature of an additional indorser. Opinion: 
The additional indorser by indorsing for ac- 
commodation could not be held liable, as there 
would be no consideration to support his in- 
dorsement. Vol. 5, p. 751, May, 1913 . 



Liability of accommodation indorser 

70. (Iowa.) Where the payee presents 
a check, which has been raised by him, direct- 
ly to the drawee, and the drawee pays the 
same on the strength of an accommodation 
indorsement, the liability of the accommoda- 
tion indorser to the drawee is somewhat 
doubtful under present law, although in a re- 
cent New York case the accommodation in- 
dorser was held liable to the drawee. In 
case such chedc is cashed by another bank for 
the payee, the accommodation indorser would 
be liable to the purchasing bank and the latter 
to the drawee. Vol. 7, p. 36, July, 1914. 

71. (N. Y.) Under the Negotiable In- 
struments Act an acconmiodation indorser is 
liable on a note to a holder in due course, not- 
withstanding such holder at the time of tak- 
ing the instrument knew him to be only an 
accommodation party. Vol. 3, p. 519, March, 
1911. 

72. (Tenn.) A bank cashed a check for 
the indorser by telephone request of the 
drawee. Presentment was duly made and be- 
fore payment the drawee failed. Indorser 
claijned freedom from liability because check 
was cashed for the benefit of the drawee and 
not for his benefit. Opinion: Indorser was 
liable on his indorsement irrespective of 
whether he was accommodated. Vol. 7, p. 
106, Aug., 1914. 

Liability as between themselves 

73. (N. Y.) B and C indorse a note in 
the order named for the accommodation of A, 
and C is compelled to pay the note. C seeks 
to hold B liable for the full amount of the 
note. Opinion: C can hold B liable for the 
full amount unless there has been some speci- 
fic agreement between the accommodation in- 
dorsers that they shall only be ratably liable. 
The Negotiable Instruments Act of New 
York provides "As respects one another, in- 
dorsers are liable prima facie in the order in 
which they indorse, but evidence is admissible 
to show that as between or among themselves 
they have agreed otherwise.^' Vol. 10, p. 851, 
June, 1918. 

74. (Pa.) A note of a corporation hav- 
ing three indorsers was protested for non- 
payment in 1909, and since that time inter- 
est thereon has been paid by the corporation 
but nothing has been paid thereou by the in- 
dorsers except that one of the indorsers made 
partial payments in reduction of the prin- 
cipal, the last of which was in January, 1913. 
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What are the liabilities of the parties ? Opm* 
ion: The ri^ht of action of the holder of the 
note accraed against all parties when the note 
was protested in January^ 1909^ and due no- 
tice was given the indorsers. The note is 
barred by the Statute of Limitations (six 
years in Pennsylvania) as to all indorsers and 
the sole remaining liability is that of the cor- 
poration maker. Interest paid by the cor- 
poration maker and not by the indorsers op- 
orates to suspend the running of the statute 
as to it^ but partial payment made by one of 
several joint debtors without the acquies- 
cenoQ, consent or ratification of the otiier 
joint debtors will not operate to suspend *the 
ronning of the statute as to him. Any ac- 
tion for contribution which the indorser who 
made partial payment may have had against 
the company indorsers has likewise been 
barred by the statute. YoL 11, p. 491, 
March, 1919. 

75. (Va.) A made a negotiable note 

Sayable to tiie order of B, bearing three in- 
orsements of B, C and D in the order 
named, who indorsed for accommodation. D 
paid tiie note and demanded full payment 
from the previous indorsers; B ana G will 
only contribute one-third. Opinion: The ac- 
commodation indorsers are liable for the full 
amount in the order in which they indorse 
unless as between or among themselves they 
have agreed otherwise. Yd. 2, p. 190, Nov., 
1909. 



Liability on corporation note 

76. (Midi.) A corporation discounted 
its note payable at a bank. The note was in- 
dorsed tOT accommodation by several of the 
directors of the company and signed ^'X Com- 
pany, by C. H. Jones.'' The company failed 
before maturity. Opinion: The accommodar 
tion indorsers were liable on the note pro- 
vided demand and due notice of didionor 
were given them. The fact that the indors- 
ers were directors of tiie bankrupt company 
does not dispense with these steps. The pos- 
session by the bank of the note at maturity 
constituted sufScient demand. 0. H. Jonea^i 
signature imports a corporate, not a personal 
obligation. Vol. 8, p. 620, March, 1911. 
See 1023, 1024. 

77. (Pft.) A corporation in the hands 
of a receiver issued its promissory note, in- 
dorsed for accommodation by seversl respon- 
sible persons. The note was issued pursuant 
to a court order, but the legality of said order 
was questioned by the bank about to purchase 
the same. Opinion: The bank should not 
purchase the note until it has ascertained 
whether the note is void or illegaL Accom- 
modation indorsers are liable on a corporis 
tion note, although the corporation because of 
incapacity is not liable, but if the note is void 
for illegadity, this defense is open to the ac- 
commodation indorsers. Yol. 5, p. 166, 
Sept., 1912. 



ADVERTISEMENT 

For Advertising for '^Savings'' Accounts, see 188, 870 



Advertising of capital 

78. (Ark.) A bank with capital of $50,- 
000 has $30,675 actually paid in, and wishes 
to advertise that its capital is $50,000. Opin- 
ion: No statute in Arkansas expressly pro- 
hibits the bank from so advertising, altiiough 
a certain statute providing that a false report 
with intent to deceive as to the condition of 
a bank is a criminal offense, may have appli- 
cation. Yol. 4, p. 309, Nov., 1911. 

Advertisement with United States Flag 

79. (Mass.) Until the Massachusetts 
Act of 1913 prohibiting the misuse of the 
United States flag is judicially construed, it 
would be unsafe for bsnks in that state to im- 
print such flag upon their statement folders. 
Vol. 7, p. 169, Sept., 1914. 

80. (Mo.) The placing of a representa- 
tion of tiie flag upon a draft or certificate of 



deposit, disconnected from any advertisement, 
would not violate the Missouri statute against 
using the flag for advertising purposes. YoL 
9, p. 982, June, 1917. 

81. (N, Y.) A bank's statement folder 
showing its condition and used for advertis- 
ing purposes contains an imprint of the like- 
ness of the United States flag. Opinion: 
There is no Federal statute prohibiting such 
imprint; the extent of Federal legislation on 
the subject is to prohibit the use oi the flag as- 
a trade mark. While the New York statute 
in regard to the desecration and improper 
use of the United States and New York State 
flags expressly provides that it shall not apply 
to a newspaper, pamphlet or circular on which 
the flag is printed or painted disconnected 
from any advertisement, it would be safer to 
consult the District Attorney of the Ciounty 
before imprinting the flag on the bank's 
statement folder. Yol. 6, p. 817, June, 1914. 
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ALTERED AND RAISED 

See Forgery, 612-620 



Blank f onn of another bank used 

8m 97 

82. (Mass.) In Eansas it has been held 
not negligent for a bank to pay a check where- 
in the name of the drawee has been chansed 
in a handwriting other than the drawer^s; bnt 
the eaf er practice is to refose payment of nich 
a check nntil the bank receives satisfactory 
eridence that the alteration has been author- 
iied« YoL 6, p. 88, Jnly, 1913. 

83. (N. J.) A check was drawn payable 
to Jdm Doe only, npon the blank form of 
another bank, whose name was erased and the 
drawee bank's name sabstitnted. Opinion: 
A check to the payee only is not negotiable. 
The fact that Ihe check was drawn on the 
blank form of another bank did not render 
the instroment invalid, but places an addi- 
tumal burden on the drawee bank to safe- 
guard itself against fraud. YoL 4, p. 221, 
Oct, 1911. 

84. (N. J.) It is l^gal but somewhat un- 
safe for a bank to pay a check drawn on the 
check form of anoiner bank, with name sub- 
stituted as drawee. Yol. 6, p. 176, Sept., 
1912. 

Check raised after certification 

85. (Cal.) Where a check is certified 
and afterwards raised and paid by the certi- 
fying bank at the raised amount, the bank 
has a right of recovery under the rule that 
money paid under mistake of fact is recover- 
able, provided the position of the holder, by 
reason of receiving such payment, will not l>e 
changed for the worse as a result of sudi 

YoL 7, p. 96, Aug., 1914. 



^Collection" rubber stamped on 

instrument 

86. (Ore.) It is a general custom of 
bankers to place a collection stamp on notes 
and the inquiring bank uses a rubber stamp 
with name of bai& and the word "^^coUection,'' 
followed with blank space for their collection 
number, placing same on face of the note in 
the margm, or any other blank space thereon. 
A local attorney cautions the bank not to 
place the collection stamp on any part of the 
notes received for collection, statine that in 
suit on the note, it might be used by the 
maker as a defense in refusing payment. 
Opinion: The word "collection'' rubber 
stamped on the face of an instrument, as de- 



scribed, does not constitute a material altera- 
tion and does not affect the validity thereof. 
Yol. 8, p. 262, Sept, 1915. 

Erasure by add 

87. (Mass.) Where a bank paid ite cus- 
tomer's check, the amount of whidi was raised 
after erasure by acid, it is responsible to the 
customer, the customer not being bound to 
safeguard his check against every possible al- 
teration. YoL 1, p. 81, July, 1908. 

88. (Pa.) A check was drawn on a Bos- 
ton bank, from which the name of the payee 
and the amount were washed by add, ana a 
different payee and an increased amount in- 
serted. After indorsement by the purported 
payee, the check was cashed by a cuistomer of 
a PhUadelphia bank, but onr|r after he had 
deposited tne same for collection and had re- 
ceived advice that it had been paid. Opin- 
ion: Irrespective of the Philadelphia bank's 
guaranty of indorsement there is a dear right 
of recovery by the Boston bank either against 
the former bank as apparent owner of the 
check, or if the check was indorsed '^or col- 
lection,'' against the customer. YoL 1, p. 83, 
July, 1908. 

Liability for pajrment 

See 204, 20e 

89. (Me.) Where a bank paid a raised 
check, and there were no exceptional circum- 
stances of negligence on the drawer's part, it 
cannot charge me raised amount to the cus- 
tomer's account. In the absence of gross or 
inexcusable neglect, a bank ofScer or minor 
official is not personally liable for a misteke 
in paying such check. Yol. 1, p. 333, March, 
1909. 

90. (Mass.) A drawee bank paid a 
check upon which the drawer's signature was 
genuine, but the body of the check was forged 
m a different handwriting, there being no 
sign of an alteration. Opinion: If the check 
was signed in blank, stolen and fiUed out or 
was originally unfilled or partly unfilled and 
afterwards altered by filling the blanks, the 
payment by the drawee would be chargeable 
to the customer; but if the check was issued 
in ordinary and complete form and after- 
wards altered without authority, the pay- 
ment would not be chargeable. Yol. 7, p. 
385, Dec, 1914. 

91. (Mo.) A bank whidi takes from the 
payee a check raised from $8 to $200, and 



11 



92] 



DIGEST OP LEGAL OPINIONS 



ceives the full amount thereon from another 
bank, is responsible to the latter for the 
amount, such latter bank being responsible 
to the drawee from whom it has collected the 
fuU amount. Vol. 2, p. 419, April, 1910. 

92. (N. Y.) A check for $5 was raised 
to $250 and the name of payee erased and 
bearer inserted. It was paid by a teller in 
violation of his instructions not to pay a bear- 
er check in excess of $100. Opinion: The 
bank is responsible to its customer and the 
teller is liable to the bank. Vol. 1, p. 205, 
Dec, 1908. 

93. (S. Dak.) A gave B a check supposed 
to be for the sum of ninety-nine cents, but 
which was cashed by B for $99.99. B made 
out the check, which A signed but without 
noticing just how it was filled out. Opinion: 
If the check was originally drawn for $99.99, 
A is liable. If the amount was subsequently 
raised the rule applies that the drawer is not 
bound so to prepare a check that nobody can 
successfully tamper with it, but if he careless- 
ly executes the check so as to facilitate or in- 
vite raising of the amount without giving the 
check a suspicious appearance, the bank may 
charge the full amount paid to the drawer's 
account. Vol. 8, p. 803, March, 1916. See 
341 et seq. 

94. (Tex.) Wliere a draft to bearer is 

drawn for " twelve dollars,'* the 

word '^twelve" being written at the right of 
the line a space also being left between the 
dollar mark and the figures "12,'* and is in- 
dorsed in that condition and afterwards 
fraudulently raised to "five hundred and 
twelve dollars'' in words and figures, and ne- 
gotiated to a bank by the drawer on faith of 
the indorsement, the authorities conflict as to 
the right of recourse of the bank upon the in- 
dorser for the full amount. The generally 
accepted rule of the law merchant is that 
where blanks negligently left are filled, the 
party who has invited the fraud by leaving 
the blanks should stand the loss, rather than 
a holder for value. Vol. 1, p. 265, Jan., 1909. 

Material alteration 

See 1329 

95. (Kan.) A bank held A's note of 
$1,300 for several years, which indebtedness 
was renewed from time to time. B, a third 
person, came into the bank and indorsed the 
note as surety, at the same time paying $350 
on the principal. B never received any con- 
sideration for his indorsement which was 
made without the knowledge or consent of the 



maker. The maker disclaims liability on the 
note because of material alteration. Opin- 
ion: The fact that after a note is delivered, 
another person without the knowledge or con- 
sent of the maker adds his name as surety, 
does not release the maker from liability on 
the groimd of material alteration. Vol. 11, 
p. 671, June, 1919. 

96. (Mass.) Where the amount of a 
note is written in the body and also given in 
figures in the margin, the deduction from 
such marginal figures of the amount of a par- 
tial payment is not a material alteration of 
the note. Vol. 9, p. 417, Nov., 1916. 

Place of pajrment altered 

See 1328 

97. (Miss.) A was the holder of a check 
drawn by B on a bank which returned it to A 
indorsed ^'not suflScient funds." Thereupon 
A changed the name of the drawee to the 
bank of C, where B also had an account, and 
obtained the money. Later a subsequent 
good check, drawn by B on the bank of C 
was presented, and dishonored because of a 
shortage created by payment of the altered 
check. Opinion: As to the altered check, the 
alteration constituted forgery and rendered 
A criminally liable, and as between B and 
bank of C, the bank must bear the loss. The 
alteration by A would also avoid any possible 
liability on the part of B to A. As to the 
good check, the bank is answerable in dam- 
ages should B prove injury to his credit aris- 
ing out of the banFs failure to honor his 
check in the hands of a third party. Vol. 3, 
p. 82, Aug., 1910. See 82, 83, 84, 1328. 

98. (N. Y.) A note was altered by draw- 
ing lines through the place of payment. Opin- 
ion: The note was materially altered and 
avoided, except that a holder in due course 
may enforce it according to its original tenor- 
In this case the purchaser could not be a 
holder in due course, when a mere inspection 
of the note shows the alteration. Vol. 8, 
p. 1102, June, 1916, 

Raised checks 

99. (Md.) A bank innocently cashing a 
raised check cannot hold the drawer for 
raised amount but only for the amount for 
which he dtew check. Vol. 3, p. 677, May, 
1911. See 344. 

100. (Okla.) A bank through inadver- 
tence cashed a check raised from $8.75 to $80, 
notwithstanding the fact that the check bore 
evidence of alteration on its face, by reason 
of the words stamped thereon "not over ten 
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dollars/' Opinion: If bank is a holder in 
dne course, it can recover for amount of 
check as originally drawn, but from the facts 
stated, it is doutbf nl that bank is such holder 
in due course. Vol. 6, p. 631, Feb., 1914. 

Recoveiy of money paid 

Recorerj by drawee from accommodation indoraar 
of raised check. See 70 

101. (Ark.) A drawer filled out a check 
in figures $11.85, leaving the line for the 
irritten amount blank. The payee changed 
the figures to $831.85 in a way not discern- 
ible except under glass and filled in the writ- 
ten part of the check for that amount. Opin- 
ion: Bank which pays chedc is not respon- 
sible because of drawer's negligence. Vol. 5, 
p. 828, June, 1913. 

102. (Colo.) A check, made payable to 
two joint payees, was altered by one of the 
payees by erasing the name of tibe other. It 
was then negotiated to a local merchant who 
deposited it in his bank which collected the 
amount from the drawee. The drawee having 
been apprised of the alteration demands re- 
imbursement from the depository bank. 
Opinion: The check was avoided by the al- 
teration ; the local merchant took no title and 
the drawee bank is entitled to recover the 
amount from the depository bank, which, in 
turn, has recourse upon the merchant. Vol. 
10, p. 311, Oct., 1917. 

103. (Iowa.) A drawee bank paid two 
checks bearing the genuine signature of its 
customers, but their amounts of nine dollars 
and six dollars were raised to ninety dollars 
and sixty dollars respectively. Opinion: The 
drawee bank has a right of recovery of the 
excess paid upon the raised checks from the 
owner who received payment upon the prin- 
ciple that money paid under a mistake of fact 
is recoverable. YoL 9, p. 584, Jan., 1917. 

104. (N. H.) A bank paid its custom- 
er's check for $80 to another customer. Ten 
days later it was advised that the check had 
been raised from $8. Opinion: The drawer 
is not chargeable unless he had left blanks in 
the check which the holder was able to fill out 
without suspicion. In the absence of such 
negliraioe tiie drawer is chargeable vrith $8 
and uxe sum of $72 representing the raised 
amount is properly chargeable against the 
other customer. Vol. 8, p. 327, Oct, 1915. 

105. (N. Y.) A customer presented for 
deposit to his account a draft, the body of 
which was visibly altered. The bank refused 
to receive the draft, taking the position that 



the amount should be properly authenticated 
by the maker or a new draft issued. Opinion : 
If the check was raised, the drawee paying 
the same could recover the money paid. The 
bank would not be safe in receiving such 
draft for collection and should send the draft 
back, rather than forward it for payment or 
rejection and *thus avoid correspondence and 
trouble. VoL 6, p. 35, July, 1913. 

106. (Ore.) A bank paid a check, raised 
from $20.90 to $40.90. The alteration was 
apparent on the face of the chec^. Opinion: 
The drawee bank can recover the money as 
paid without consideration in the absence of 
special circumstances of negligence or laches 
making it liable^ The fact &at the itera- 
tion was plainly shown does not prevent re- 
covery, as such fact is equally apparent to the 
holder. Vol. 8, p. 913, Apnl, 1916. 

107. (Pa.) A drawee who pays a raised 
check is entitled to recover the money paid 
from the person receiving payment, in the 
absence of negligence in giving notice after 
discovery of the forgery. Vd. 1, p. 141, 
Oct., 1908. 

Statement of consideration altered 

None: In a number of cages where a creditor 
taking a check for a disputed account containing 
a condition that it is in full has, without the 
knowledge or authority of the debtor, erased 
the condition and collected the chedc and then 
sued the debtor for the balance claimed to be due, 
it has been held that his acceptance and collection 
of the check binds him to the condition and ha 
can recover nothing further. Husse^ o. Crass, 
63 S. W. (Tenn.) 086; Worcester Oolor Co. v. 
Henry Woods' Sons Co. 05 N. £. (Mass.) 302; 
Hull V. Johnson, 46 Atl. (R. I.) 182; Kerr «. 
Sanders, 20 S. E. (N. C.) 043; Smith v. Bron- 
stein, 107 N. Y. Supp. 765; Gribble v. Raymond 
Van Praag Supply Co. 100 N. Y. Supp. 242. Ac- 
cording to the yiew of these cases as the altera- 
tion is unauthorized, it does not affect the rights 
of the debtor and is therefore immaterial. None 
of these cases, however, inyolved the right of the 
drawer to refuse to be charged with the amount 
by the bank on the ground that payment of the 
altered check was without authorily. Sbould 
such a case arise there is fair ground to conclude 
that the payment would be hela unauthorized and 
non-chargeable. 

108. (Conn.) A check in the ordinary 
form contained above the signature of drawer 
the words ^Tor account indebtedness Doe 
to Boe.^' These words were scratched out or 
partially erased by the payee. The drawee 
refused payment on the ground that it was an 
altered check. Opinion: The bank should 
not pay because (1) alteration of the state- 
ment of consideration would probably be held 
material and avoid check, and (2) bank as 
paying agent of depositor would not properly 
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motect his interefltfl in making payment. 
VoL 4, ?• 620, April, 1912. 

109. (N. J.) A drawee bank paid its 
customer's chetk in which the words ^or 
full payment of acconnt" were erased by the 
payee. Opinion: The bank should not have 
paid the check as the erasure of the words was 
a material alteration and the check could not 
be charged to the customer's account. YoL 
8, p. 588, April, 1911. See Note iupra, 807 
et seq. 

110. (Ohio.) The erasure by the payee 
of the words ''in full of all accounts or 
claims'' is probably a material alteration, 
which would avoid the instroment. Bank 
should not pay check containing such era- 
sure. Vol. 6, p. 827, June, 1918. See Note 
9upra, 307 et seq. 

111. (Pa.) A bank should not pay a 
check which shows alteration in the statement 
of consideration, and should obey the request 
of a customer to refuse payment of checks 
thus altered. VoL 6, p. 107, Aug., 1912. 



of payment altered 

112. (Ind.) Where payee of note changes 
time of payment without assent of maker, 
this constitutes a material alteration and 
avoids instroment unless change is made to 
make instrument conform to intent and 
agreement of parties. Where note avoided 
by material alteration, original consideration 
generally held recoverable unless alteration 
fraudulently made, in which case considera- 
tion is forfeited. Vol. 10, p. 44, July, 1917. 

113. (N. J.) The alteration of the date 



by the maker of a note before delivery does 
not affect its validity. If the change in date 
were made by the holder without the maker's 
consent^ the note would be avoided as to him. 
VoL 4, p. 309, Nov., 1911. 

114. (N. J.) A check after indorsement 
by the payee was stolen, the date altered, and 
then n^otiated to a bona fide holder. It 
was presented through the exchanges and 
paid by the drawee bank. Ownion: Bank is 
not liable for nayment of <uieck, it having 
been negotiatea after the alteration to a 
holder in due course, who, under the Nego- 
tiable Instruments Law, was entitled to pay- 
ment according to its original tenor. Vol. 3, 
p. 736, June, 1911. 

115.' (Pa.) The payee altered the date 
of a check drawn by A to six months later 
and then negotiated it. The bank cashing 
the check forwarded it to A's bank, where it 
was protested. The payee could not be found. 
Opinion: The cadimg bank cannot recover 
from the drawer if the alteration was appar- 
ent; but if not apparent, the check is en- 
forceable according to its original tenor and 
the purchaser's right of recovery depends on 
whether the check was negotiated wilhin a 
reasonable time after issue. VoL 7, p. 39, 
July, 1914. 

Check written in lead pencil 

116. (Ark.) The drawer who writes his 
check in lead pencil is not^ for that reason, 
liable for the difference to the purchaser of 
such check after it has been raised. VoL 4, 
p. 762, June, 1912. 



ATTACHMENT AND GARNISHMENT 



Account owned by one person in name 

of another 

117. (Ark.) A customer carries his ac- 
count in his father's name which is subject 
to checks drawn by him in father's name. 
The bank is served with gi^mishment writ 
against the customer in his own name and 
adra whether it will affect the balance. Opin- 
ion: The bank knowing that the deposit be- 
longs to the customer and not to his father, 
the account is subject to gamishmeat al- 
though carried in the father's name. Vol. 4, 
p. 306, Nov., 1911. 

Attachment of insufficient deposit by 

two creditors 

118. (Me.) A bank is served simultan- 
eously with two writs of trustee process 
against the account of the same depositor in 



behalf of different creditor^. Each writ 
called for $7,000, and the deposit amounted 
to $13,000. The deposit being insufficient 
for both, the bank adis which writ is given 
the preference. Opinion : The rule in Massa^ 
chusetts and probably in Maine is that the r^ 
spective plaintiffs are entitled to recover an 
aliquot part of the deposit, each being en- 
titled to one-half the fund, although their 
claims are for unequal amounts. In Penn- 
sylvania the rule appears to be that each 
would share in the deposit pro rata, accord- 
ing to their respective claims. In the instant 
case, the claims being of equal amount, each 
would take one-half in any event. Vol. 10, 
p. 313, Oct, 1917. 

Bank garnished for debt of check holder 

119. (Ark.) A having an account with 
a bank gave his check to B who indorsed it 
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QYer to C. Before presentment was sued 
by creditors and a writ of garnishment was 
served on A's bank against '^Anythin^ in yoor 
IXMsession belonging to 0/' Opinum: The 
garnishment will not hold good^ because it is 
incorrect to assume that the bank was in- 
debted to C before the check was presented. 
Even if the bank were indebted to G, the 
order should require the surrender of the 
check as a conmtion of making payment. 
Vol. 1, p. 141, Oct., 1908. 

120. (S. Dak.) Certain creditors of A 
learned that he was to receive commissions in 
a land deaL A bank in the same town was 
served with a writ of ffamishment for any 
funds that might pass uirough its hands be- 
longing to A. A's attorney gave his check 
to A, drawn on the said bank, and the bank 
asks if it is proper to pay the same. Opm- 
ion: Check is not an assignment of deposit 
and drawee bank is not indebted to payee, 
who is defendant in garnishment proceedings, 
and not liable where check is paid to payee 
after service of writ Nor is bank held for 
funds of defendant received after service of 
writ Vol. 9, p. 822, April, 1917. 

Bank not indebted at time writ is served 

121. (Ark.) A customer purchased 
drafts from a bank. The bank is served with 
garnishment writ against tiie customer. At 
time of service, the customer has not cashed 
the drafts. Opinion: Judgment will not be 
rendered against the garmshee bank unless 
the drafts are deliver^ into court or until 
they mature and it is shown the customer 
still holds them. Vol. 4, p. 306, Nov., 1911. 

122. (Wash.) A bank received a tele- 
graphic request from its correspondent to 
pay a specified person a certain simi. A cred- 
itor of such person served a writ of garnish- 
ment upon the bank before it received a re- 
mittance from its correspondent. Opinion: 
The garnishment would not hold, because the 
bank was not indebted to the person at the 
time the writ was served. Vol. 6, p. 664, 
April, 1913. 

NoTB: Now by judicial construction of the 
Washington Code, a writ of garnishment holds 
the moneys or goods of defendant in hands of 
garnishee at the time of the service of the writ, 
or at any time thereafter until the service of the 
answer of the garnishee, but not debts created 
between time of service of the answer of the 
garnishee and the time of the trial of the issue. 

Bank's obligation to disclose balance 

123. (Mich.) A bank is under obliga- 
tion to ^sclose the amount of the balance 



where it is famished by a creditor of the cus- 
tomer. V(3. 4, p. 26, July, 1911. 

Funds represented by certificate of deposit 

124. (HI.) Under the law of lUinois a 
bank, national or state, is not liable to gar- 
nishment by a creditor of its depositor for 
funds represented by an outstanding nego- 
tiable certificate of deposit. YoL 6, p. 211, 
Sept, 1913. 

125. (Iowa.) A bank submits the fol- 
lowing form of certificate of deposit and asks 
whether it is subject to attachment by cred- 
itors of the payee. 

''The Blank National Bank, 

Blank, Iowa, Dec. 1, 1917. 
John Doe has deposited in this bank One 
Hundred Dollars payable to the order of 
himself in current funds on the return of this 
certificate properly indorsed three months 
after date with interest at the rate of 4 per 
cent.' per annum. No interest after maturity. 
Certificate of Deposit 
Not subject to check Cashier^ 

Opinion: A certificate of deposit in the hands 
of the payee is property subject to attach- 
ment but where a bank is garnished for funds 
represented by an outstanding negotiable oer- 
tificate it is entitied, under me law of Iowa, 
to complete indemnity before suffering judg- 
ment; if, however, the certificate is non-ne- 
gotiable paper, the bank can be charged as 
garnishee of the payee before notice of assign- 
ment. The above certificate being payable 
''in current funds/' has been held according 
to Iowa decisions a non-negotiable instru- 
ment. Vol. 10, p. 530. Jan., 1918. See 
271, 272. 

126. (R. I.) A deposited funds in a na- 
tional bank in Bhode Island and received 
therefor a negotiable certificate of deposit 
payable to himself. A creditor of A seeks to 
attach the deposit. Opinion: The deposit is 
exempt from attachment under the provisions 
of the Bhode Island statute exempting debts 
secured by bills of exchange or negotiable 
promissory notes. VoL 9, p. 146, Aug., 1916. 

127. (R. I.) B the wife of A, deposits 
money with a bank as collateral security on a 
note discounted by A for his business. B 
wants the fund free from attachment and the 
bank advises her to indorse a certificate of 
deposit in blank and leave it with the bank 
accompanied by a letter stating the desired 
purpose. Opinion: A creditor of the hus- 
band would have no right to attach a fund be- 
longing to the wife specially pledged by her 
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88 security for her husband's debt. In Bhode 
Island a deposit represented by an outstand- 
ing negotiable certificate is exempt from at- 
tachment; but the certificate itself is subject 
to seizure by creditors of the owner. Vol. 6, 
p. 670, April, 1913. 

Funds represented by outstanding nego- 
tiable instrument 

128. (Ala.) A boiight a pair of mules 
from B giving his note in payment, payable 
to B's wSe. C had judgment against B and 
served a writ of garnishment on A for the 
amount. Later D bought the note with no 
notice of the garnishment, and C claims the 
amount of the garnishment out of the note. 
Opinion: In Alf2)ama, while a negotiable note 
is current as negotiable paper and subject to 
be transferred to a bona fide purchaser with- 
out notice and before maturity, the maker of 
the note is not subject to garnishment, nor 
chargeable as a garnishee of the original 
payee of the note. A's answer shows his only 
indebtedness was to B on a note not yet ma- 
tured made payable to B's wife, in which case 
A would not be chargeable as garnishee. Vol. 
11, p. 328, Dec, 1918. 

129. (lU.) A purchased a draft issued 
by a bank in favor of B. A claimed that B 
lost the draft and requested a duplicate. Be- 
fore the duplicate was issued, a creditor of B 
serves a writ of attachment upon the maker 
of the draft. Opinion: Where a negotiable 
draft has been issued by a bank and it is out- 
standing, the drawer is not liable to garnish- 
ment in suit of a creditor against the payee, 
under the law of Illinois, unless it can be 
shown that the draft has matured and is still 
in the hands of the payee. The bank should 
not issue a duplicate draft unless indemnified 
against loss. Vol. 9, p. 46, July, 1916. 

130. (Tex.) A bank issued its cashier's 
check of $1,000 to its customer, whose account 
was later garnished while the check was still 
outstanding. The customer had nothing to 
his credit in open account and the bank seeks 
to know its liability as garnishee at suit of 
the creditor. Opinion: Where a bank has 
issued a cashier's check which is outstanding 
and impaid, it is not liable as garnishee at 
suit of a creditor of the payee, or indorsee 
unless the check is shown to be in the hands 
of such payee or indorsee after maturity; 
that is to say, after such time as it would be 
presumed overdue so that its transfer there- 
after would subject the subsequent taker to 
equities. VoL 10, p. 781, May, 1918. 



Notice with incorrect name 

131. (Ala«) A bank having funds only 
of "John Jones, Agent*' is served with a writ 
of garnishment against the fimds of "John 
Jones." The bank disregarded the writ and 
was threatened with a damage suit because 
the funds in fact belonged to John Jones. 
Opinion: The bank not knowing the real 
owner of the funds should not have taken the 
risk of answering that it was not indebted 
to Jones and then subsequently paying him 
the money on his check as agent. Vol, 5, 
p. 688, March, 1913. 

132. (Minn.) A garnishment notice 
was served on a bank charging funds 
of Mary Smith, and bank carries an account 
in the name of Mrs. James Smith, and subse- 
quently pays without knowledge or notice of 
the identity of the two. Opinion: The bank 
is not liable for the amoimt of Mrs. James 
Smith's deposit, as it has jio knowledge or 
notice of its depositor's identity, and there 
were no circumstances which would charge it 
with the duty of making inquiry as to such 
identity. Vol. 9, p. 821, April, 1917. 

Precedence over checks not presented be- 
fore service of writ 

133. (111.) A depositor had a balance of 
$40, which amount was garnished on Jan. 10, 
1912. Two checks of $6 and $10, drawn 
prior to Jan. 10 were presented after the ser- 
vice of the writ. Opinion: The garnishment 
takes precedence over the checks dated before 
but not presented until after the service of 
the writ. Deposits made after the service of 
the writ are not covered by it Vol. 4, p. 489, 
Feb., 1912. 

134. (Mo.) The check of a depositor 
was presented after a writ of garnishment 
was served attaching the deposit. The check 
was issued before the service of the writ. 
Opinion: The writ of garnishment takes pre- 
cedence over the outstanding check, because 
the check of itself is not an assignment of 
the deposit, and the bank is not liable to the 
holder imless and until it accepts or certifies 
the check. Vol. 9, p. 146, Aug., 1916. 

135. (R. I.) A check comes to a bank 
for payment through its correspondent arriv- 
ing at 8.30 A. M., and is charged to the cus- 
tomer's account between 11 and 12 o'clock. 
At 9.01 A. M. the account is attached. The 
bank asks which takes precedence. Opinion: 
A writ of garnishment served against a de- 
posit account at 9.01 A. M. takes precedence 
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over the debtor's check received through the 
mail at 8.30 A. M. but not charged against 
his account until 11 A. M. There appears 
to be no reason why a writ of attachment 
against a bank served upon the proper officer 
at the bank cannot be just aa effective when 
served during non-banMng hours at it would 
be when served during banking hours. Vol. 
11, p. 98, Aug., 1918. 

Proceeds of bill of lading draft 

See Bills of lading, 244-260 

136. (Mich.) A draft with bill of lad- 
ing attached was received by a bank from its 
customer for collection. It was forwarded 
to a collecting bank and the payor after pay- 
ing the draft immediately garnished the pro- 
ceeds for an indebtedness of the customer. 
The customer was obliged to settle on the 

Eayor's terms and it is claimed that the col- 
acting bank wrongfully withheld the funds, 
and that they coidd not legally be reached by 
garnishment proceedings. Opinian: Where 
the proceeds of a bill of lading draft are gar- 
nished in the hands of coUectmg bank for in- 
debtedness of the shipper, the garnishing 
creditor is not entitled to the proceeds if the 
draft has been sold by the shipper prior to 
collection. But if the bank was merely an 
agent for collection, and the proceeds be- 
longed to the customer, the amoimt would be 
subject to garnishment proceedings. The 
duty of the collecting bank when served with 
process of garnishment is to advise the for- 
warding bank of the service of the writ If 
the forwarding bank claimed the funds as its 
property, the collecting bank should make 
due answer, naming the bank as owner, and 

fay funds into court taking receipt therefor, 
f the customer owned proceeds, he should 
have opportunity to contest proceedings to 
release the funds under bond. Vol. 10, p. 
312, Oct., 1917. 

137. (Mo.) ' A bank forwarded for col- 
lection a draft with a bill of lading attached. 
The proceeds were garnished in the hands of 
the cb*awee bank because of a claimed short- 
age, but the prosecution of the garnishment 
proceedings has been delayed three years. 
Opinion: Application for dismissal of the 

Eroceedings because of undue delay should 
e made; if the proceeds belonged to the dis- 
counting bank they are not subject in any 
event to garnishment by a creditor of the 
ahipper. Vol. 8, p. 804, March, 1916. 

138. (Tex.) A bank purchased from its 
customer a draft with a bill of lading at- 
tached, and forwarded it for collection to a 



neighboring bank. The latter bank, being a 
creditor of the shipper, attached the proceeds 
in its hands and refused to transmit the 
amount to the purchaser of the draft. Opin- 
ion: Baiik purchasing draft with bill of la- 
ding attached has a right to the goods, or to 
the proceeds of the draft when paid, superior 
to an attaching creditor of the shipper. VoL 
10, p. 853, June, 1918. 

Proceedings may be instituted before 

judgment 

139. (Okla.) A customer overdrew his 
account in a bank and opened up a new ac- 
count in another bank Iq Oklahoma. The 
creditor bank wishes to garnish the new ac- 
count. Opinion: The creditor bank should 
bring an action against its debtor and after 
the action is brought, proceed at once by 
writ of garnishment against the other bank. 
Oamishment proceedings may be instituted 
before jud^ent against the principal debtor 
under the laws of Oklahoma but the plaintiff 
must have judgment in the principal action 
before trial can be had in the garnishee ac- 
tion. Vol. 6, p. 751, May, 1913. 

Property subject to garnishment 

140. (Cal.) A bank rented a safe de- 
posit box to a holder, giving him two keys 
and keeping a master key for all of the boxes 
held. A creditor of the box holder desires 
to attach the contents of the box. Opinion: 
The contents of the safe deposit box oelong- 
ing to a box renter are subject to attachment, 
and according to the weight of more recent 
authority the bank may also be garnished for 
such contents. Vol. 6, p. 605, Jan., 1914. 

141. (Idaho.) A savings account is sub- 
ject to garnishment, and it is doubtful if the 
garnishee bank can require return of the 
book, as it is the property of the depositor and 
is not negotiable. The difference between a 
negotiable certificate of deposit and a savings 
bank book with respect to attachment or gar- 
nishment proceedings is that in case of a ne- 
gotiable certificate the debt of the bank runs 
to the holder of the certificate and not to the 
original depositor. Vol. 10, p. 380, Nov., 
1917. 

142. (Mich.) An account represented 
by a savings bank pass-book is subject to gar- 
nishment. Vol. 4, p. 216, Oct., 1911. 

143. (Mont.) In Montana, where a 
bank is served with a writ of attachment of 
moneys owing its depositor, it is only liable 
for the amount of the balance to the credit of 
the depositor at the time the write is served. 



17 



144] 



DIGEST OF LEGAL OPINIONS 



This rale also holds in Califonua, Connecti- 
ciit; Georgia, Iowa, Kansas, Maine, Michigan, 
Minnesota Texas and Wisconsin. The statates 
in Alabama, Arkansas, Illinois, Maryland, 
Massachusetts, Missouri, New Hampshire, 
North Carolina, Pennsylvania, Vermont, 
W.eet Virginia and Washington, hold the bank 
liable for subsequent deposits. VoL 11, p. 
672, June, 1919. 

144. (Ore.) A sayings account is sub- 
ject to attachment, but n the account has 
been assigned before the service of the writ of 
attachment on the bank, the assignee is pro- 
tected, whether or not the bank has been no- 
tified of the assignment. Vol. 9, p. 826, 
April, 1917. 

145. (Wash.) An accoimt in a savings 
bank equally as in a commercial bank is sub- 
ject to ^mishment by a creditor of the de- 
positor m the absence of a statute exempting 
such an account from garnishment. VoL 7, 
p. 308, Nov., 1914. 

Set off by bank to defeat attachment 

146. (Kan.) A bank makes a loan to a 
customer and credits him with the proceeds. 
Before the proceeds are checked out, the ac- 
count is garnished and the bank desires to 
cancel the credit. Opinion: The mere fact 
that the account is garnished before the pro- 
ceeds are checked out will not entitle the bank 
to cancel the credit. But if the loan was 



obtained by fraud, the credit may be cancelled 
or if the customer has become insolvent the 
bank may, according to the law of some states 
(Ga., Iowa, Ky., Mass., Minn., Tenn., N. J., 
Ohio, N. C. and Texas) a contrary rule ob- 
taining in other state (Ala., Miss., N. Y., 
Pa., B. I., S. C. and Wis.) set off the insolvent 
customer's deposit against his unmatured 
indebtedness. Vol. 9, p. 602, Dec., 1916. ^ 

147. (Mont) A creditor learning that 
its debtor had a deposit in a certain b«mk at- 
tached the funds. The bank who owned a 
past due note of the same debtor set off his 
deposit against the note so as to defeat the 
attachment and made a return to the dierifj! 
on the balance remaining after its note was 
paid. Opinion: The bank had the right to 
make such set off and such right, id^ou^h 
subsequently exercised, existed prior to me 
attachment and enabled the bank to take 
priority over the attaching creditor. VoL 
4, p. 95, Aug., 1911. 

148. (W. Va.) A customer having a 
balance with his bank of $500 was indebted 
to the bank on a matured note of $2,500. A 
writ of garnishment was served upon the 
bank by a creditor of the customer on tiie 
same day the note was due. Opinion: The 
bank owning the note had a right to set off 
the deposit against the note and make replv 
that it was not indebted to its depositor. Vol 
6, p. 756, May, 1914. 



ATTORNEY'S FEES 



Attorney's fee note payable at bank 

149. (Ariz.) A local attorney presented 
a past due note payable at a bank for pay- 
ment, adding thereto ten per cent for his 
fees, in accordance with clause expressed in 
the note: ^^If this note is not paid when due 
and is collected by attorney or legal proceed- 
ings, we promise to pay an additional sum of 
10 per cent, of the amount of this note as at- 
torney's fees.'^ The bank asks (1) whether 
it should pay without the special authoriza- 
tion of the maker and (2) was the amount 
collectible on the note merely its face value 
or the protest fees in addition. Opinion: 
Where a note providing for attomey^s fees if 
not paid when due and collected by an at- 
torney is made payable at a bank in which 
the maker has sufficient funds at maturity 
and the note is not presented until after ma- 
turity and then by an attorney, it is (1) 
doubtful whether ^e bank has authoriiy to 



pay the overdue note without express author- 
ization from the maker, and (2) in any event 
the amount collectible is the face of the note, 
without attome/s fees. The safest course 
for the bank is to obtain an express instruo- 
tion from the maker of the note. Vol. 11, 
p. 437, Feb., 1919. 

Claim of attorney's fee in bankruptcy 

150. (Miss.) The maker of a note, con- 
taining a provision for the payment of an at- 
torney's fee of fifteen per cent, if not paid at 
maturity, became a bankrupt before the note 
fell due. The receivers of the bankrupt es- 
tate refused to pay the additional attorney's 
fee. Opinion: The claim for the attorney's 
fee upon the note which did not mature until 
after the maker became bankrupt was not 
provable against his estate, bemuse such 
claim is not ^'a fixed liability absolutely owing 
at the time of the filing of the petition in 
bankruptcy." VoL 8, p. 143, Aug., 1916. 
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Negotiability of notes with attomejr's fee 

clause 

15L (Mo.) The Negotiable Instra- 
ments Act pioyides that the instmnient shall 
be n^otiable although it is payable ''with 
costs of oollection or an attorney's fee in case 
payment shall not be made at maturity/' and 
any clause which sufficiently conforms to 
such provision will not affect the negotia* 
bility of the instrument. YoL 6, p. 630^ 
March, 1914. 

152. (Mo.) A note containing a clause 

S providing for the payment of an attorneys 
ee in case payment is not made at maturity 
is valid in Missouri and negotiable under the 
provisions of the Negotiable Instruments Act 
YoL 6, p. 630, Mardi, 1914. 

153. (N.J.) Under the law of New Jersey 
a note containing a provision for attorney's 
fee if not paid at maturity is both valid and 
negotiable. The following clause if inserted 
in a note is valid and the note negotiable: 
'^ further sgree that if this note is not paid 
when due to pay all cost necessary for collec- 
tion, including ten per cent, for attorney's 
fees." YoL 8, p. 419, Nov., 1916. 

154. (N. Y.) The face of a note con- 
tains the following statement: '^The miJser of 
this note hereby agrees in tiie event of non- 
payment of the note when due to pay an 
amount equal to 10 per cent, of the face of 
the note ss attorney's fees, if such an amount 
shall be charged as attorney's fees for the col- 
lection of the note." Question is raised as 
to the validity of this clause and negotiability 
of note under the law of New York. 
Opinion: The note is negotiable tmder tiie 
Negotiable Instruments I^w, and tiie clause 
providing for attorney's fees although not 
specifically passed upon by a New York Court 
would undoubtedly be held to be valid and 
enforceable. YoL 9, p. 824, April, 1917. 

155. (Okla.) Negotiable Instruments 
Act makes note negotiable although it is pay- 
able **with costs of collection or an attorney's 
fee in case payment shall not be made at ma- 
turity." Opinion: A note containing dause 
promising to -psj ^'as collection fees, the ad- 
ditional sum of 10 per centum of principal 
then due, if collection be made through at- 
torney" is negotiable under Act ^L 6, 
p. 630, March, 1914. 

Validity of attorney's fee clause 

156. (Ark.) In Arkansas the courts 
liave held that the stipulation for sn attor- 
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ney's fee does not affect the nej^otiability of 
a note, but that the stipulation is itself void 
and unenforceable. Tne subsequent passagis 
of the Negotiable Instruments Act mav or 
may not validate such stipulation. YoL 7, 
p. 773, April, 1916. 

157. (Ark) Upon the question of the 
effect of a stipulation for attorney's fees in- 
promissory notes, the four following con- 
flicting views before the Negotiable Instra- 
ments Act were held in the various states: 

1) that which sustains both the validity of 
tie provision and the negotiabilil^ of the in- 
strument; (2) that whi(£ holds that the pro- 
vision is valid and enforceable but that it de- 
stroys negotiability; (3) that which holds 
that negotiability is not affected but the pro- 
vision is void and unenforceable, and (4) 
that which holds that the provision for an ad- 
ditional amount as attorney fee above the 
highest rate of interest allowable renders the 
transaction usurious. The Negotiable Instru- 
mente Act which declares that the n^gotiar 
bility is unaffected by a provision for attor- 
ney's fee ^'in case payment shall not be made 
at maturity' leaves uncertain the questi<Hi 
whether such provision is valid and enforce- 
able in those stetes which held it void before 
tilie Act was passed. In Ohio and West Yir- 
ginia the Act does not validate the attorney 
fee provision; but in Yirginia and Colorado 
such provision under the Act is held valid. 
In Nebraska, North Carolina and South Da- 
kote the Negotiable Instrumente Act itself 
expressly provides that nothing in the Act 
shall be construed to authorize the enforce- 
ment of the stipulation for the attorney's fee. 
Yol. 7, p. 773, April, 1916. 

158. (Ind.) In Ohio, stipulations in 
promissory notes providing for attorney's fees 
are against public policy, void and unenforce- 
able, and the Supreme Court of Ohio has 
held that the provision of the Negotiable In- 
strumente Act providing that such stipula- 
tions do not affect negotiability, does not 
make them valid. YoL 6, p. 769, May, 1914. 

159. (Midi.) A note in Michigan con- 
tained the following provision: *^ furthtf 
agree to pay ten per cent, additional as at- 
torney fee, if this note is not paid when due^ 
and is collected by or through an attorney at 
law." Opinion: rrior to the passage of the 
Negotiable Instrumente Act in Michigan, 
the attorney fee provision was void and un- 
aiforceable but under the Act which makes 
a note containing such a clause n^otiable it 
has not been decided in Michigan whether ear 
not such provision is thereby validated and 
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the few decisions upon the point in other 
states conflict. Vol. 8, p. 701, Feb., 1916. 

160. (Neb.) Under the present law of 
Nebraska, a provision in a mortgage that in 
the event of foreclosure the defendant shall 
pay a reasonable attorney's fee, to be deter- 
mined by the court and taxed as costs in the 
case, is invalid and not enforceable. Such a 
stipulation would not affect the negotiability 
of a note. For the history of the law of the 
state on the subject see Vol. 8, p. 249, Sept, 
1915. 

161. (Okla.) In Oklahoma a note pro- 
viding for '^a reasonable amount'^ as attor- 
ney's fee if not paid at maturity is negotiable, 
and should suit be commenced would be en- 
forceable for a reasonable amount charged by 
the attorney when pleaded and proved ; and a 
note providing for "ten per cent.*' attorney's 
fee would be enforceable for that amount, in 
the absence of plea or proof that such fee was 
unreasonable. Vol. 8, p. 29, July, 1915. 



162. (S. Dak.) In South Dakota, the 
provision for an attorney's fee in a promissoiy 
note has been held void and unenforceable, 
but does not affect its negotiabilitv. In pass- 
ing the Negotiable Inslnraments Act, the leg- 
islature eliminated the provision that negotia- 
bility is not affected by the attorney fee dause 
and substituted a provision that nothing in 
the Act should authorize inclusion in a judg- 
ment on an instrument a sum for attomey^s 
fees or any other costs not now taxable by 
law. Vol. 7, p. 774, April, 1915. 

163. (W. Va.) While in the far greater 
number of states attorney's fee notes are both 
negotiable and valid as to attorney's fees, the 
question remains undecided in those states, 
such as Virginia, where the courts have held 
such stipulations to be penalties and against 
public policy and void, and the legic£iture 
has lator enacted the Negotiable Instrumeats 
Act whether such Act abrogates the decisions 
and validates such stipulations. The proba- 
bility is that the Act would be held to validate 
such provisions. Vol. 4, p. 215, Oct., 1911. 
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Examination of books and records 

See 175, 226, 227 

164. (Mich.) In a suit by a bank 
against a depositor, the defense requested the 
bank to produce its books and records from 
1890 to date for the use of the defendant's at- 
torney for such time as he may take to pre- 
pare his defense. Upon the bank's refusal 
the defendant proposes to serve the process 
of subpoena duces tecum. Opinion: In suit 
by bank against depositor, bank officer served 
with subpoena duces tecum must produce 
books called for containing evidence relating 
to transaction, in absence of stetute permit- 
ting authenticated copy — ^but if subpoena is 
unreasonable in ite requirements bank may be 
protected under the search and seizure clause 
of the Fourth Amendment to the Federal 
Constitution. VoL 11, p. 331, Dec, 1918. 

165. (Okla.) In a suit by a depositor 
against a bank, an officer served with a sub- 
poena duces tecum must produce the books 
called for containing evidence relating to the 
transaction in the absence of a stetute per- 
mitting an authenticated copy. Inconve- 
nience to the bank or to the officer does not 
justify his refusal to obey the court order. 
Vol. 7, p. 686, March, 1915. 



Use of loose leaf books 

166. (Wis.) The Wisoonsm legislature 
requires the books of original entry used in 
banks to be permanently bound and prohibite 
the card system as a substitute for a bank 
ledger. This is probably the only stete legis- 
lation which prohibite the use of loose leaf 
books in banks. Vol. 4, p. 375, Dec, 1914. 

Bank as agent to procure loan 

167. (Mo.) Bank A offered to procure 
a loan for Bank B which proposition was ac- 
cepted. Thereupon Bank A sent a note it 
had discounted to Bank B, which was taken 
by the latter thinking it was an outside loan. 
The note owned by Bank A was worthless. 
Opinion: Bank A would be liable to Bank 
B. It is a breach of duty for an agent em- 
ployed to make an inves^ent for his prin- 
cipal to supply investmente out of his own 
property unless done with knowledge and con- 
sent of the principal. Vol. 4, p. 753, June, 
1912. 

Bank as borrower on personal note of 

executive o£Bcer 

168. (Neb.) The cashier and manager 
of a bank desiring to procure a loan for the 
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bank, gave his personal note secured by his 
bank stock. The money passed to the bank, 
but the loan did not appear on the books or 
reports of the bank as a liability. There 
was no written disclaimer from tiie lender 
bank that they did not in any way hold the 
borrowing bank. Opinion: The circum- 
stances would probably be held to evidence a 
loan and benefit to tiie bank and that the 
cashier pledged his personal stock as security 
and therefore the bank would be liable. 
Whether the loaa is to the cashier or to the 
bank is tested by the inquiry for whose bene- 
fit the loan is made, which is based upon the 
entire circumstances constituting the contract 
and not on the form of the note alone, and 
sometimes on the ratification of the loan by 
the bank. Vol. 8, p. 140, Aug., 1916. 

169i (Neb.) A bank discounted the per- 
sonal note of the cashier of another bank and 
the proceeds were placed to the credit of the 
bank sending the note. The lender bank 
also accepted as collateral, notes with the 
payee blank unfilled. Opinion: The dis- 
counting of the personal note of the cashier 
of another bank and crediting such bank 
with the proceeds would probably be held a 
transaction with the bank, which would make 
it liable on the note. Where collateral con- 
sists of notes with the payee blank unfilled, 
the lender bank is put on inquiry and takes 
subject to the maker's defenses. Vol. 6, p. 
677, Feb., 1914. 

Banking hours 

See 1, 1161, 1162, 1164, 1169 

170. (Mo.) The banks in a city in Mis- 
souri agreed to change their banking hours by 
closing Thursday al^moon during July and 
August. The banks question the legal right 
to dose and what would be their liability in 
case a check was presented on Thursday after- 
noon and payment refused. Opinion: Bank- 
ing hours are not established by law, but by 
the banks themselves. The courts hold that 
banks may establish reasonable hours for 
transaction of business. It is competent for 
the banks in question to change the banking 
hours as indicated, and the changed banking 
hours having been announced to the public 
by advertisement, a check afterwards pre- 
sented on Thursday afternoon will not be 
subject to protest. Vol. 9, p. 983, June, 
1917. 

171. (N. C.) An express company ten- 
dered a package of money to a bank in North 
Carolina at 7 o'clock in tiie evening upon the 



arrival of the train. The bank refused to 
accept the shipment at that time of the night, 
while the company claimed that it had no 
safe place to store the money over night and 
refused to make further shipments unless the 
bank keeps open to receive them at 7 P. M. 
Opinion: A tender of delivery of an express 
package of money to a bank is sufficient if 
made within the reasonable business hours 
general to the place, although such tender is 
made after the close of banlong hours. What 
is a reasonable time for delivery is a question 
for the jury and in this case 7 o'clock at night 
in the winter time might be held an un- 
reasonable time. In no event can the express 
company, being a common carrier, discon- 
tinue handling shipments to the bank. Vol. 
7, p. 687, March, 1916. 

General duty of secrecy as to customer's 

aflFairs 

i72. (Conn.) The banking law of 
Connecticut does not prohibit a bank official 
from giving information that a certain person 
has an accoimt in the bank, whether it be a 
savings or commercial account, and provides 
no penalty for the giving of such informa- 
tion. Belation of banker and customer 
creates duty of secrecy, and banker should not 
disclose information as to account or affairs 
of customer, except under legal compulsion; 
but in absence of statute, no legal conse- 
quences would follow breach of this duty by 
banker except a possible liability in damages 
in case customer could prove injury. Vol. 7, 
p. 169, Sept., 1914. See 477, 1324. 

Compulsory disclosure of customer's 
balance for tax purposes, etc. 

See 603 

173. (La.) The Collector of Internal 
Eevenue, who is authorized "to take evidence 
touching any part of the administration of 
Internal Eevenue Laws,'* would presumably 
be acting within the scope of his authority if 
in a given case he required a bank officer t6 
give information whether or not a depositor's 
check was paid. Vol. 3, p. 10, July,. 1910. 

174. (N, Y.) A tax assessor being a di- 
rector in a rival concern demanded of a bank 
that it furnish a statement of the names of 
its stockholders with the number of shares 
held by each, under penalty, the information 
probably to be used by the assessor to an un- 
fair advantage. Opinion: The bank was 
obliged to make the required statement, and 
the assessor could be removed if found 
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guilty of using the information in an im- 
proper way. VoL 6, p. 24, July, 1912. 

175. (Pa.) The depositor of a bank 
made retuma to a tax assessor which did not 
suit the officer. The assessor attempted to 
get information from the bank concerning 
tiie depositor's balance. Opinion: Decisions 
protect bank officers from being compelled to 
make disclosure of names of depositors in 
gross and amounts of their deposits for pur- 
poses of taxation — ^but in a proper proceed- 
ing against one or more depositors, specified 
by name, a bank officer is not privileged to 
refuse to produce books and testify as to bal- 
ances of such depositors. VoL 5, p. 515, 
Feb., 1913. 

176. (Va.) In a proper legal proceed- 
ing against a customer, the bank's officer can 
be compelled to state tiie amount of his bal- 
ance, the information liot being privileged in 
a legal sense. This case is differentiated 
from those where the wholesale disclosure of 
aU of the depositors' balances is sought for 
tax purposes, wherein the right to compel dis- 
closure has been denied. Vol. 6, p. 431, Dec., 
1913. 

Guaranty by bank 

Bee 874 

177. (Kan.) A state bank in Kansas 
wired that it would guarantee to pay a draft 
by a drawer in Texas upon the BlaiJc Produce 
Co. in Kansas for a car of lemons. Opinion: 
In the absence of express authority conferred 
by statute, a bank has no power to guarantee 
to pay the draft, it being a transaction in 
which it has no interest and from which it 
derives no substantial benefit and the bank 
would not be liable upon the draft. Vol. 6, 
p. 92, Aug., 1913. 

178. (Fla.) A bill of lading draft was 
drawn on a party in Mississippi and pay- 
ment was guaranteed by a Mississippi bank. 
The draft was marked paid and the bank 
claimed to have fulfilled its guarantee, but 
the proceeds were afterwards attached by the 
consignee. Opinion: The draft in question 
was a bill of lading draft within the meaning 
of the Mississippi statute, which requires the 
collecting bank to hold the proceeds 96 hours 
after delivery of the bill of lading and not 
an ordinary sight draft as to which it should 
have remitted immediately. The bank which 
guaranteed payment fulfilled its guarantee, 
as it did not go to the extent of insuring that, 
after payment, the proceeds would be paid 
over free from attachment; but it is the pre- 



vailing theory of the law that it is not com- 
petent for a bank to bind itself by such a 
guarantee. VoL 2, p. 72, Aug., 1909. 

179. (N. Y.) A bank guaranteed the sig- 
nature to an assignment of a stock certificate 
by using the words '^signature guaranteed,'' 
duly signed by a qualified officer. The quea- 
tion concerns the extent of liability incurred 
by a guaranty of signature. Opinion: Aa- 
suming a case where the bank has power and 
the officer authority to make the guaranty, it 
binds the bank for the genuineness of the sig- 
nature as well as for the authority of the 
person signing when the signature is made by 
a representative; but does not extend to war- 
ranting the validity of the acts of the person 
whose signature is guaranteed with reference 
to the use of the certificate. Vol. 7, p. 999, 
June, 1916. See 617. 

180. (Okla.) A gives B a post-dated 
check. B writes the bank in regard thereto 
and the cashier mails a written guarantee to 
B that the check will be paid when due. 
Opinion: The cashier by virtue of his office 
had no authority to bind the bank by guar- 
anteeing pavment of the check before its duo 
date and tne bank is not boimd. Vol. 8, 
p. 322, Oct, 1916. See 14. 

Indemnity bond covering risk of unaudior- 

ized indorsements 

181. (Minn.) A bank receives a large 
volume of checks and drafts payable to cer- 
tain clients of an attorney, who indorses them 
for deposit in his personal account. A bond 
of indemnity will secure the bank against 
loss by reason of a possible unauthorized in- 
dorsement by the attorney. For suggested 
form of bond see Vol. 6, p. 446, Jan., 1913. 

Liability of person identifying payee 

182. (Ariz.) Where A orally identified 
the payee of a check to the purchasing bank, 
A is not liable to make the check good iu the 
event of non-payment, provided no false rep- 
resentations were made by A which were acted 
upon by the bank to its injury. To hold the 
person identif3ring the payee liable in the 
event of dishonor such person should be re- 
quired to indorse the check. YoL 3, p. 618, 
March, 1911. See 616, 616, 636. 

Loan to bank official restricted 

183. (N. J.) Opinion: Section 12 of 
New Jersey Bwking Act which prohibits 
a bank from making a loan to an officer or 
director or clerk until certain requirements 



22 



BANKS AND BANKING 



[190 



are complied with might be construed to 
apply to a loan to an executor, trustee or re- 
ceiyer who is an officer or director but not to 
a loan to a corporation of which a director or 
officer of the bank was an officer unless, in 
reality, the officer was chief beneficiary of 
such loan. Vol. 6, p. 376, Nov., 1913. 

Investigation of private affairs by Con- 
gressional Committee 

184. (Ky.) The Committee on Banking 
and Currency of the House of Bepresenta- 
tives required the state banks and tnist com- 
panics to fill out certain blanks in answer to 
various questions concerning the private af- 
fairs of the institution. For example, the in- 
vestigaiion called for a list of the officers, 
directors and stockholders, their stock- 
holdings and loans, description of securities 
held, the dates and amounts of paper in- 
dorsed for others, a list of borrowers, etc 
Opinion: Grave doubt as to jurisdiction 
of House of Bepresentatives or power of com- 
mittee to investigate private affairs of state 
banks and trust companies-— questions of ju- 
risdiction considered in light of Federal deci- 
sions and 4th and 5th Amendments — ^further 
question as to invasion of state rights — con- 
clusion that general inquiry by a Congres- 
sional Committee into the affairs of all banks 
of a state is probably beyond jurisdiction of 
House of Bepresentatives to authorize, and 
that national banks are not subject to pro- 
posed investigation in view of provision of 
National Bank Act limiting visitorial powers. 
VoL 4, p. 745, June, 1912. 

Bank^s right to pledge assets 

185. (Ohio.) The City of D deposited 
with an Ohio bank $30,000. The bank di- 
rectors signed a bond to the city and to secure 
themselves deposited $36,000 of the bank's 
assets with a trustee. Opinion: In the ab- 
sence of statutory prohibition there is no 
reason of public policy or otherwise why the 
bank has not the right to pledge its assets to 
secure the sureties on the bond. Vol. 6, p. 
99, Aug., 1913. 



Bank as safe depositary 

186. (Kan.) A bank leased a safe de- 
posit box to A, who holds the key. His part- 
nership business with B having failed, a re- 
ceiver was appointed and A moved away. 
A^s wife who found the key demands the 
right to open the box. Opinion: A bank 
which leases a safe deposit box to a customer 
who keeps the key is a bailee for hire under makes inquiry 
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duty to exercise reasonable care and should 
not allow a person other than the customer 
presenting the key access to such, except upon 
written authority from the customer, whetiier 
such person be the bailee's wife, or a receiver 
of the bailee or any other person, unless com- 
pelled to do so by valid judicial process. Vol. 
11, p. 215, Oct., 1918. See 472. 

Savings bank and bank prohibited from 
transacting business in same room 

187. (Ind.) New York legislation pro- 
hibits the doing of business in the same room 
by a bank and a savings bank. Massachu- 
setts legislation includes the foregoing and 
further prohibits officers of savings bank 
from being officers of other banks. Vol. 8, 
p. 469, Feb., 1911. 

Use of word ''Savings*' by commercial 

bank 

188. (Ky.) A commercial bank in Ken- 
tucky is not prohibited by statute from carry- 
ing savings accounts and from having a sav- 
ings department, but in that connection it 
must keep separate books for savings business 
and post the rate of interest allowed deposi- 
tors and other regulations prescribed by the 
directors. There .is no statute in Kentucky 
prohibiting the use or advertisement of the 
word ''savings** by a commercial bank. VoL 
9, p. 826, April, 1917. See 870. 

Due diligence in examining statement 

189. (S. Dak.) It is the duty of a country 
bank receiving a daily statement from its ciiy 
correspondent to check up the statement, use 
due diligence in examining it and to give due 
notification of any errors. What constitutes 
due diligence has not yet been specifically de- 
fined by the courts. In the light of a recent 
New York decision in the Morgan case dis- 
cussing the degree of diligence required by a 
depositor, upon the return of a statement of 
accounts and vouchers to a depositor, reason- 
able diligence requires a very prompt exam- 
ination of the account and reporting of errors, 
failing which the bank will not be chargeable 
in the event subsequent forged checks were 
paid which would not have been paid had the 
depositor exercised due diligence in the 
matter of prompt examination and notifica- 
tion. Vol. 7, p. 381, Dec, 1914. 



Liability for statement of customer's 
financial condition 

190. (Cal.) The holder of a check 
Eikes inquiry of drawee over the telephone 
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as to drawer's account^ and because of defec- 
tive wire the inqniry is understood to refer to 
a different person and answer is made that the 
party has no account^ which leads to appre- 
hension of drawer whose check is good. Opin- 
ion: The drawee is not liable to depositor in 
action for slander, nor to inquiring bank, in 
case the latter is held liable in damages to the 
drawer. Vol. 9, p. 498, Dec., 1916. 

191. (Iowa.) A collection agency which 
publishes in a '^delinquent book'^ the names 
of debtors against whom it hold claims for 
collection would be subject to action for libel, 
and a bank furnishing to such agency the 
names of certain of its debtors, witii author- 
ity and intention, if the debts are not paid, 
that such names be so published, would be 
likewise responsible. Vol. 9, p. 499, Dec., 
1916. 

192. (Iowa.) In response to an inquiry 
by an Iowa bank concerning the financial 
condition of its customer, a Georgia bank by 



its officer returned words of general and 
pointed praise and specifically stated that the 
customer ^'is worth approximately $20,000 
and we are sure a note for $600 on him is 
perfectly good and collectible.'^ These state- 
ments, which proved false, were relied upon 
to the injury of the Iowa bank in extending 
credit to its customer. Opinion: The 
Georgia bank was not liable for the unauthor- 
ized act of its officer, unless the bank derived 
some benefit, but the officer is personally 
liable for damages in an action for deceit. 
The authorities generally support the view 
that the making of statements as to the finan- 
cial responsibiUty of customers is no part of 
the banking business and that a bank officer 
has no authority to make such statements on 
behalf of the bank and does not bind the bank 
thereby, except that where the bank has pro- 
fited by the false statement it will be held 
liable, although such liability has been denied 
in some cases. For a review of the law ap- 
plicable to the recovery of damages for false 
statements, see Vol. 6, p. 204, Sept., 1913. 
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President of national bank as bond broker 

193. (Ore.) A national bank president 
acted as bond broker and in his personal ca- 
pacity sold a bond to B and at the same time 
verbally promised B that the bank would 
take up the bond should B desire to cash it B 
seeks to compel the bank to take up the bond. 
Opinion: A national bank has no power to act 
as broker in stocks and bonds, and its presi- 
dent who sells bonds in a personal capacity 
has no authority to bind bank by promise tiiat 
bank will take up bonds thus sold. Vol. 4, 
p. 427, Jan., 1912. 

Bank as holder of director's note 

194. (N. Dak.) A bank purchased a note 
from one of its directors, who had knowledge 
of an infirmity which would ordinarily render 
the instrument unenforceable. Opinion: 
The bank was an innocent purchaser and is 
not chargeable with the knowledge possessed 
by its director. The director's knowledge 
was acquired outside his official duties and 
was not attributable to the bank. Vol. 6, 
p. 92, Aug., 1913. 

Liability of bank for unauthorized acts of 

cashier 

See 14, 168, 160, 180 

195. (S. C.) The cashier of a bank al- 
lowed its depositor an overdraft of $1,000. 
To cover this amount the cashier accepted its 



depositor's note, which was indorsed and 
guaranteed by A, upon the cashier's statement 
that A would not be held liable to the bank 
upon his guaranty, and that the note was 
only temporary to cover the amount during 
the presence of the bank examiner. Opinion : 
A is bound by his guaranty. A bank cashier 
has no authority by virtue of his office to 
promise an indorser on a note to the bank that 
he will not be liable upon his indorsement. 
Vol. 3, p. 686, April, 1911. 

196. (W. Va.) The cashier of a bank 
without the authority, knowledge, or consent 
of the board of directors, executed a bond to 
indemnify a corporation against loss in issu- 
ing a duplicate certificate of stock. The cashier 
falsely represented that the original certificate 
of stock had been held by the bank as collat- 
eral and had been lost, but in fact, such 
original had never been in the bank's posses- 
sion. Opinion: The cashier had no inherent 
power to execute such a bond, and his act 
being without actual authority and not with- 
in the scope of his implied powers did not 
bind the bank. Vol. 2, p. 637, June, 1910. 

Cashier of national bank need not be a 

director 

197. (Tex.) The cashier of a national 
bank need not but may be a director. Vol. 7, 
p. 776, April, 1916. 
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Duty to deface counterfeit money 

198. (Iowa.) The Federal law requires 
United States and national bank officers to 
deface counterfeit notes^ but makes no similar 
requirement as to counterfeit coins. Some 
clearing house rules require defacement of 
both counterfeit coins and notes and such 
would seem the proper procedure for all 
banks, national and state. Vol. 9, p. 350, 
Oct, 1916. 

Interlocking directorates 

199. (Minn.) The right of an officer 
and director of a national bank with re- 
sources exceeding five million dollars, located 
in a city of over two hundred thousand inhab- 
itants, to be an officer and director in any 
nimiber of non-member state banks, elsewhere 
located and none having resources equaling 
five million which right exists under the 
Clayton Act, is not restricted by the provi- 
sions of the Kern Act which are cumidative 
and additionally permit such officer, upon 
consent of the Federal Seserve Board, to be 
in not more than two other banks not in sub- 
stantial competition, from which, but for the 
Earn proviso, he would be excluded. Vol. 
9, p. 421, Nov., 1916. 

200. (Minn.) A director in a state bank 
which is a member of the Federal reserve 
system in a city of over 200,000 population 
cannot be director of a trust company and of 
a capitalized savings bank located in the same 
place. The director of a state member bank 
cannot also be a director in a national bank 
in said place. Vol. 8, p. 908, April, 1916. 

201. (N. Y.) A director of a national 
bank located in New York is eligible to be- 
come trustee of a savings bank in the same 
state, provided a majority of the board of 
trustees of the savings bank is not composed 
of directors of the national bank. Vol. 11, 
p. 435, Feb., 1919. 

Officer as attesting witness 

202. (Mo.) An officer, not a stock- 
holder, of the payee bank is competent to sub- 
scribe to the mark of the maker of an instru- 
ment as attesting witness. Where the officer 
is a stockholder it is unwise for the bank to 
act upon the assumption of such competency. 
Vol. 2, p. 22, July, 1909. 



Overdraft by director 

203. (N. J.) The director of a bank in 
pursuance of his orAl order received from the 
bank certificates of deposit which were in ex- 
cess of his account. A New Jersey statute 
makes it criminal for a director to overdraw 
his account. Opinion: This transaction con- 
stituted a violation of the statute, for the 
director made an oral order which was vir- 
tually a draft upon his account in excess of 
his credit and received payment in the bank's 
negotiable certificates of deposit, which were 
the equivalent of money. Vol. 9, p. 347, 
Oct., 1916. 

Personal liability 

See 102, 886, 886 

204. (Me.) A bank officer or minor offi- 
cial is not personally liable for a mistake in 
paying a raised check in absence of gross or 
inexcusable neglect. Vol. 1, p. 333, March, 
1909. See 89. 

205. (Miss.) By reason of the neglect 
of certain directors of a Mississippi bank in 
holding regular examinations of the bank, the 
stockholders suffer a loss. The directors dis- 
claim liability because they were not paid for 
their services. Opinion: The fact that the 
bank directors received no compensation did 
not relieve them from liability for neglect of 
duty. Vol. 6, p. 212, Sept., 1913. 

206. (N. Y.) Bank teller, who in vio- 
lation of instructions not to pay over $100, 
pays check raised from $5 to $250 is person- 
ally liable to the bank. Vol. 1, p. 206, Dec., 
1908. 



Power to borrow money for use of bank 

207. (Wash.) It is now well settled 
that the executive' officers of national banks 
may legitimately in the usual course of bank- 
ing business, and without special authority 
from their board of directors, rediscount their 
own discounts or otherwise borrow money for 
the bank's use. It is likely that such officers 
would have like authority to bind the bank 
by an independent blanket guaranty of pay- 
ment covering all the notes transferred, the 
notes themselves being indorsed without re- 
course. Vol. 6, p. 693, March, 1913. 



25 



206] 



BANKRUPTCY AND INSOLVENCY 

For Insolvency of Collecting Bank, see Collection, 410-416 

For Set Off, see 1177-1230 



Certified checkholder not a preferred 

creditor 

208. (Wis.) The holders of checks cer- 
tified by a national bank which becomes in- 
solvent are not preferred over other creditors ; 
nor does the Wisconsin Banking Law give 
such preference to the holders of certified 
ched» of insolvent state banks. YoL 4, p. 
752, Jnne, 1912. 

Claim to dividends 

209. (Tenn.) A corporation pledged 
$10,000 worth of bonds with a bank to secure 
a loan from the bank of $7,000 as well ^'as 
any other indebtedness.^' Later the bank 
loaned the corporation an additional $3,000 
to be paid out of the sale of its product in 

E reparation. Before tiie sale the corporation 
ecame bankrupt, and the bank realized 
$7,000 from the bonds. The bank claims 
the unpaid balance against the estate. Opvr^ 
ion: The bank is entitled to dividends on the 
unpaid balance, over and above the amount 
realized upon ^e security. YoL 1, p. 266, 
Jan., 1909. 

Depositaries for estates in bankruptcy 

210. (N. C.) National Bankruptcy Law 
does not restrict deposits of money of bank- 
rupt estates to national banks and the courts 
of bankruptcy may designate, by order, state 
banks as depositories. YoL 3, p. 466, Feb., 
1911. 

Discharge as bar to unlisted claim 

211. (Miss.) A bankrupt owing a 
bank on a claim intentionally omitted to list 
the bank as a creditor in his schedules, be- 
cause he intended to pay the claim. He ob- 
tained his discharge and now refuses to pay 
the claim. Opinion: The bank can recover 
the full amount of its claim against the bank- 
rupt, provided it had no notice or knowledge 
of the bankruptcy proceedings prior to the 
discharge. Yol. 3, p. 621, March, 1911. 

Dividend check of failed national bank 

212. (Fla.) A bank acquired by in- 
dorsement a dividend check drawn by a na- 
tional bank payable to one of its stockholders. 
Before the check was presented the national 
bank failed, and the receiver takes the posi- 
tion that tiie claim on the dividend check 
must be made by the original stockholder- 



Eayee, and no assignment of the check can 
e recognized because such stockholder may 
be liable to assessment on his stock. The bank 
holding the check seeks to file a proof of claim. 
Opinion: The indorsee for value of the check, 
acquiring the same before the failure of the 
bank, has a right to prove its claim thereon 
against the receiver free from counterclaim 
by the receiver against the original payee for 
assessment on stock. The position taken by 
the receiver ignores the fact that such divi- 
dend check is a negotiable instrument. If 
the receiver disallows the claim the bank's 
remedy is by action to establish claim by 
judgment YoL 10, p. 310, Oct., 1917. 

Liens within four months of bankruptcy 

See 218 

213. (Idaho.) A bank received a num- 
ber of notes as collateral upon a loan due 
December 1, 1910. The notes were collected 
and applied on the indebtedness on January 
6, 1911. The borrower became a bankrupt 
April 28, 1911. Opinion: The assignment 
of the notes as coUateral more than four 
months prior to the bankruptcy was not a 

1>reference, althoxigh the not^ were not ool- 
ected until within the four months. YoL 
4, p. 220, Oct., 1911. 

214. (N. J.) A judgment obtained more 
than four montiis prior to the filing of a pe- 
tition in bankruptcy is a valid and enforce- 
able lien against the bankrupt's estate, but 
when obtained within four months, it is void 
where the debtor is adjudged bankrupt. Yol. 
10, p. 783, May, 1918. 

Payment of check on insolvent bank 

215. (Kan.) A check upon A bank is 
cashed by B bank and immediately chared 
to the former's account prior to forwardmg 
it to A bank, pursuant to an agreement be- 
tween both banks. A bank became insolvent 
after its account was charged but before it re- 
ceived the item. Opinion: Bank B will not 
be permitted to maintain the charge to the 
account of Bank A, against the receiver of the 
latter. YoL 7, p. 899, May, 1915. 

Innocent purchaser of negotiable paper 
transferred by bankrupt 

216. (111.) A bankrupt's estate, from 
the date of filing of petition against him, 
being in custody of the court, the bankrupt 
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without power to thereafter transfer same 
and such filing being notice to all the world 
Hwi the bankmpt^s power of disposal is at an 
end, it has been held that the innocent pur- 
chaser of negotiable paper, transferred by 
the bankrupt after filing of the petition is 
not a bona fide holder, but is charged with 
constructive notice. But this rule is not 
firmly established, and in view of the inequity 
and impolicy of charging innocent purchasers 
of negotiable paper wi£ constructive notice 
in sudi cases^ it is fair to assume that future 
courts will create an exception of innocent 
purchasers of negotiable paper from the doc- 
trine of constructive notice because of the 
filing of a petition in bankruptcy against a 
prior transferor, as has already been done in 
protection of a bank which has innocently 
paid its customer's check in ignorance of 
prior filmg of petition in bankruptcy against 
such customer. Vol. 11, p. 211, Oct, 1918. 

Preference not created where collateral 

renewed 

217. (Ala.) A note secured by a real 
estate mortgage was past due, although part 
payment had been made by a sale of a part of 
the mortgaged premises. The mortgagee d^ 
sires a new note, secured not only by a new 
mortgage on the premises covered by ihe old 
mortage, but also by additional new security. 
In case of the morl^agor's bankruptcy with- 
in four months of i£e renewal the mort- 
gagee questions the right of the creditors to 
file mortgaged property. Opinion: Substi- 
tution of new mortgage within four months 



on same property covered by old mortgage 
would not be a preference, but taking of ad- 
ditional security would be a preference to 
extent of such security. Vol. 5, p. 247, Oct, 
1912. 

218. (Okla.) More than four months 
prior to the bankruptcy of a firm a bank 
loaned money to said firm on pledge of col- 
lateraL Witiiin the four months the bank 
released the collateral on the promise of the 
firm to substitute farmers' notes later. The 
farmers' notes were afterwards substituted 
for most of the loan and the balance was paid 
by check. A month later the firm was forced 
into bankruptcy, but the bank had had no rea- 
son to believe that the firm was not entirely 
solvent The question was raised whether the 
settlement of the loan by the firm by sub- 
stituted collateral and dieck constituted a 
preference. Opinion: While a substitution 
of new collateral within the four months in 
exchange for collateral of equal value rcJin- 

3[uished at the same time would not be a pre- 
erence, it is doubtful whether it would be 
so held where new collatenQ was afterwards 
substituted for most of the loan pursuant to 
a prior promise, the balance being paid by 
check. VoL 4, p. 220, Oct, 1911. 

Property inherited after adjudication 

219, (N. Y.) Where a bankrupt inherits 
property after tiie adjudication of his bank- 
ruptcy, the creditors have no claim against 
such after acquired property. Vol. 4, p. 667, 
March, 1912. 
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Liability of transferor to assessment 

220. (N. Dak.) A sold B in good faith 
ten Glares of his. stock in a national bank. 
Within one year after the sale the bank 
failed. The question was raised "Whether A 
was subject to liability. Opinion: If the 
transfer was made in good faith and wa<? 
properly registered on the books, the trans- 
feror was not liable to assessment when the 
bulk subsequently failed, even though the 
bank was insolvent at the time of the trans- 
fer. VoL 4, p. 96, Aug., 1911. 

Dividends 

See 482, 433 

221. (Neb.) After a dividend was de^ 
dared and beoime payable, the stock was 



transferred to a holder without any agree- 
ment as to the dividend. Opinion: The divi- 
dend belongs to the owner of the stock at the 
time it was declared and does not pass with 
a subsequent transfer of the stock unless by 
express contract Vol. 6, p. 26, July, 1912. 

Double liability 

See 1206 

222. (Miss.) A became the owner of 
certain fully paid non-assessable stock issued 
by a Mississippi bank at a time when the law 
provided for no double liability of stock- 
holders. TJnder the Mississippi Banking 
Act of March, 1914, A has been assessed 
equal to the par value of his stock. Opinion: 
A's stock is subject to the assessment Al- 
though the law under which the bank was or- 
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ganized provides no double liability of stock- 
holders^ the legislature may amend the law 
and create such liability where the state con- 
stitution, as in Mississippi^ reserves power to 
the legislature to amend the law of incor- 
poration. Vol. 9, p. 145, Aug., 1916. 

223. (N. J.) Section 23 of the Pederal 
Keserve Act provides in part: "The stock- 
holders of every national banking association 
shall be held individually responsible for all 
contracts, debts and engagements of such 
association, each to the amount of his stock 
therein, at the par value thereof in additian 
to the amount invested in such stock." The 
question is raised as to the meaning of the 
underscored phrase; whether it means the 
price that is paid for the stock in the open 
market. Opinion: In event of failure, stock- 
holder loses the amount invested in the stock 
and in addition is liable for debts, pro rata 
with other stockholders, up to the amount 
of the par value of his stock. If the stock- 
holder has bought stock in an open market 
above par and thereafter the national bank 
goes into the hands of a receiver, he loses the 
amount invested in such stock, namely, the 
market price paid for it, and is also liable to 
assessment to the extent of the amount of his 
stock at the par value thereof. Vol. 11, p. 
492, March, 1919. 

224. (Utah.) A national bank held 
stock of tiie B national bank as security for 
a loan and bid in the stock, having it trans- 
ferred to its own name upon the books of the 
B bank. Thereafter B bank failed and 
A bank is charged with payment of the stat- 
utory assessment of 100 per cent. Opinion: 
The A bank is liable for the assessment. The 
fact that it became owner of the stock by 
necessity and not by choice would not change 
the result. Vol. 11, p. 438, Peb., 1919. 

Increase of national bank stock 

225. (Del.) Where stock of national 
bank is increased by the vote of necessary 
number of shareholders, and resolution 
authorizing increase fixes premium at which 
new stock shall be sold. Opinion: The 
stockholder not participating or voting for 
increase has right to purchase his proportion 
of new shares at par. Vol. 6, p. 764, May, 
1913. 

Inspection of books and records 

See 164 et 9eq 

226. (Pa.) A stockholder in a national 
bank is entitled to inspect the books of the 
corporation. In some states this right is ab- 



solute, while in other states such as Pennsyl- 
vania the law conditions the enforcement of 
the right upon the proper motive of the stock- 
holder. Vol. 7, p. 690, March, 1915. 

227. (Pa.) Opinion expressed that a 
depositor as distinguished from a stockholder 
has no such interest in the bank as would 
give him the right to inspect its books and 
records. The contrary statement in two 
early cases that on all proper occasions a de- 
positor has a right to inspect the books of 
the bank is a mere expression of opinion, not 
having the force of law. If any right of in* 
spection exists in the depositor, it would at 
most be confined to his particular account 
and could not extend to the accounts of other 
customers or to the general business of the 
institution. Vol. 7, p. 578, Feb., 1915. 

Lien for stockholder's indebtedness 

228. (Ark.) The stockholder of an Ar- 
kansas bank owed his bank on an overdraft 
but had transferred to another his stock, 
upon which the bank claimed a statutory lien. 
Aiter the stockholder died the bank trans- 
ferred the stock to the purchaser but applied 
part of the dividends to payment of the over- 
draft and paid the balance of the dividends to 
the decedent's administrator. Opinion: By 
statute in Arkansas, a bank has a lien on the 
stock and dividends of its stockholder for an 
indebtedness to the bank, superior to the 
claim of the transferee. The transferee, 
however, can recover from the bank the bal- 
ance of dividends paid to the administrator 
in view of the due notice to the bank of the 
transfer of the stock. Vol. 5, p. 697, March, 
1913. See 237, 238. 

229. (Kan.) The Kansas Banking 
Law protects a bank against a transfer bi 
bank stock so long as the registered holder is 
indebted to the bank, and provides that all 
dividends, interest or profit shall be retained 
by the bank and applied to the debt The 
bank cannot sell the stock, unless authorized 
by a court order granted in a proper case. 
Vol. 5, p. 518, Feb., 1913. 

230. (Md.) The stockholder of a na- 
tional bank owed the bank on several notes 
which matured after his death. The bank 

?[uestions its right to claim a lien on its stock 
or the indebtedness or to refuse to transfer 
its stock to another upon the sale by the ex- 
ecutor. Opinion: The national bank has no 
lien and cannot refuse to transfer the stock 
should the executor see fit to sell it to an- 
other. VoL 6, p. 100, Aug., 1913. 
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231. (Micfau) A national baok has no 
lien on its stock for the indebtedness of its 
stockholder. Where snch stock is in the 
hands of a pledgee as secnrity for a loan it is 
not subject to any claim of lien by the issuing 
bank. Vol. 7, p. 306, Nov., 1914. 

232. (Mo.) A stockholder of a national 
bank borrows money of the bank without se- 
curity. When the note f aUs due, he fails to 
pay it. The bank asserts a lien on his stock 
for the indebtedness. Opinion: A national 
bank has no lien on its stock for the indebi* 
edness of a stockholder and cannot refuse to 
transfer his stock until the debt is paid. But 
it would seem that the national bank act 
would not prevent the bank attaching the 
shares for his indebtedness, where in posses- 
sion of the stockholder at tiie time of the at- 
tachment. Vol. 3, p. 401, Jan., 1911. 

233. (Ohio.) By statute in Ohio, a bank 
has a lien on the stock owned by its debtors 
and may refuse to transfer the same until 
the indebtedness is satisfied. For Ohio de- 
cisions cited see Vol. 5, p. 753, May, 1913. 

234- (N. Y.) The stockholder of a state 
bank in New York pledged his stock to a na- 
tional bank as collateral for a loan. The 
stockholder was indebted to his own bank. 
The national bank claimed the right to sell 
the stock to secure themselves, while the state 
bank claimed a prior lien on the stock pur- 
suant to a provision of its by-law giving it a 
secret lien. Opinion: The state bank has no 
lien on its stock and canftiot refuse to transfer 
it Section 51 of the Stock Corporation 
Law of New York gives a bank or other cor- 
poration a lien on its stock or right to refuse 
to transfer while the stockholder is in- 
debted to the bank, provided a copy of the 
section is printed on the certificate— where 
not so printed, a lien for indebtedness created 
by the by-law is not effectual against a pur- 
chaser of the stock for value without notice. 
VoL 6, p. 370, Nov., 1913. 

235. (N. Y.) A bank holds its stock- 
holder's note of $1,000. He has not paid his 
indebtedness and claims he has sold his cer- 
tificate of stock to a third person. The bank 
refused to transfer the stock until the note 
was paid. The certificate contains no pro- 
vision claiming a lien for the indebtedness of 
the stockholder. Opinion: Where stock- 
holder indebted to state bank in New York 
has assigned his stock, bank may refuse trans- 
fer to assignee until stockholder's indebted- 
ness is paid, provided section of statute de- 



claring lien is printed on cenificate; other- 
wise not. VoL 10, p. 530, Jan., 1918. 

236. (Pa.) A borrower pledged as col- 
lateral for a loan the stock of a natiomal and 
of a state bank. The stockholder is indebted 
to the banks which claim a prior lien. Opin- 
ion: A national bank has no lien on the stock 
for the indebtedness of its stockholder, and in 
Pennsylvania there is a statutory prohibition 
(Act of 1901) of a lien by state banks. The 
IJnif orm Stock Transfer Act passed in Penn- 
sylvania in 1911 provides that no corporation 
shall have a lien upon its shares or restrict 
their transfer unless notice is imprinted on 
the certificate. It is doubtful if this would 
be construed as repealing the Act of 1901 
prohibiting banks from acquiring liens upon 
their stock. Vol. 8, p. 146, Aug., 1915. 

Right to dividends on pledged stock 

See 228 

237. (Ga.) A loaned B $1,000 on 50 
shares of the capital stock of X Company, 
due notice of the pledge having been given to 
the company. Dividends have accrued on the 
stock and are due and payable. Opinion: 
Dividends accruing on the pledged stock be- 
long to the pledgee, and the company after 
notice is liable to the pledgee therefor. If 
the company went into liquidation, A would 
be entitled to liquidation dividends. VoL 5, 
p. 667, April, 1913. 

238. (W. Va.) A bank held as collater- 
al certain stocks of a company indebted to 
the bank, upon which a dividend was de> 
clared. After the divi^^pd was due and be- 
fore received by the ba^, the funds of the 
pledgor with the company were attached by 
one of his creditors. Opinion: The bank 
had the right as unrecorded pledgee of the 
stock to the dividends declared thereon, as 
against an attaching creditor of the pledgor. 
Vol. 5, p. 520, Feb., 1913. 

Stock issued in name of partnership 

239. (N. J.) John Smith and Son, a 
partnership, have bought bank stock and re- 
quest that the certificate be issued under the 
firm name. The bank is uncertain as to 
whether one of the firm under such issue 
could qualify to act as a director of the bank. 
Opinion: A certificate of bank stock may be 
issued to a firm in the firm name and a di- 
rector's qualification shares may be held by 
the partnership of which he is a member. 
Where a certificate of stock is issued in the 
name of a partnership, a valid transfer there- 
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of may be executed by any member of the 
firm who is authorized to sign the firm name. 
Vol. 10, p. 716, AprU, 1918. 

Transfer of stock 

See 220, 236, 463, 464, 1339 el Mg 

240. (Ga.) A^ the owner of a certificate 
of stock in a Georgia bank^ pledged the same 
as security for a loan from B, who held his 
note for the amount. Afterwards the pledg- 
or obtained a new certificate of stock from the 
bank without returning the original certifi- 
cate. A defaults on his note and B tenders 
the origrnal certificate to the bank, requesting 
the issue of a new certificate of stock. The 
bank refused on the groimd that another cer- 
tificate had been issued to the original stock- 
holder. Opinion: In issuing a new certifi- 
cate without surrender of the original, the 
bank took the risk of the original certificate 
being outstanding in the haads of a bona fide 
holder. The pled^ is entitled to damages 
against the bwk £>r such refusal, being vie 
amount of his loan and interest unless he has 
bought the stock in, in which case the meas- 
ure of damages is the value of the stock at 
the time of refusal to transfer. Vol. 11, 
p. 893, Jan., 1919. 

241. (Va.) A Virginia bank purchased 
at a private sale ten shares of stock of an Ar- 
kansas bank which it had held as security 
for a loan to a stockholder of the latter bank. 



The Arkansas bank refused to transfer the 
stock thus sold, claiming that under the Ar- 
kansas statute the pledged stock was not 
registered in the county clerk's o£Bce as re- 
quired by law. Opinion: Notwithstanding 
provisions of Arkuisas statutes that upon 
transfer of stock a certificate of transfer must 
be deposited with county clerk, it has been 
decided that a pledge of stock is valid without 
such deposit and the statute is only applicable 
to transfers by the stockholder by way of sale. 
Vol. 6, p. 213, Sept, 1913. 

Voting 

See 226, 439, 440 

242. (Iowa.) The pledgor of certain 
stock in a national bank became bankrupt. 
The trustee in bankruptcy claimed the right 
to vote the stock at the stockholders meeting. 
Opinion: The trustee had the ri^ht to vote 
the stock in the hands of the pledgee of the 
bankrupt, where the stock had not been trans- 
ferred to the pledgee on the books of the 
bank. . Vol. 6, p. 378, Dec., 1912. 

243. (N. y.) It is a general rule of law 
that an executor has the right to vote with 
respect to the stock standing on the corpor- 
ate books in the name of the testator on ex- 
hibiting an exemplified copy of his letters 
testamentary. There is nothing in the na- 
tional bank act which restricts this right with 
respect to stock in a national bank. Vol. 7, 
p. 996, June, 1915. ' 



BILLS OF LADING 

For Attachment of Proceeds of B/L Draft, see 136 et seq; for Collection of B/L Draft, see 

367 et seq 



Acceptor's liability on b/1 draft 

244. (Miss.) The drawee of a draft 
with an attached bill of lading representing 
cotton accepted the draft before checking the 
invoice. Before the expiration of the three 
days of grace, the drawee discovered an error 
in the invoice and refused payment of the 
draft at maturity, whereupon the instrument 
was protected. Opinion: Under the Missis- 
sippi law f the Anti-Commercial statute) the 
acceptor of the draft is not liable to a bona 
fide holder where it has a good defense 
agamst the drawer. VoL 4, p. 613, April, 
1912. 

NoiB: Under the Negotiable Instruments Act, 
which became a law in Mississippi in 1016, the 
acceptor would be liable. 



Recovery by drawee of money paid on 
non-negotiable b/1 draft 

245. (Mich.) A draft was drawn pay- 
able "on arrival'' and provided that the "paid 
freight bill will be accepted as part payment.'' 
The drawer cashed the draft with the bill of 
lading attached at the bank, which forwarded 
the instrument for collection. The drawee 

f>aid the draft upon surrender of the bill of 
ading, but afterwards repudiated the trans- 
action and recovered the money from the col- 
lecting bank, claiming that the goods were 
bought on sample from the drawer and were 
not as represented. Opinion: The draft not 
being an unconditional order to pay money 
was not negotiable and the bank which pur- 
chased the draft was liable to refund where it 
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iras shown that there was failnre of consider- 
ation for the draft YoL 5, p. 519, Feb., 
1913. 

Rights of attaching creditor of shipper 

See 136 et teq 

246. (Cal.) A bank discounted and be- 
came owner of a draft with an attached order 
bill of lading representing prunes. The 
draft was paid by the consignee of the goods, 
but while the funds were in the hands of the 
collecting bank they were attached by a cred- 
itor of the shipper. Opinion: The purchas- 
ing bank has a right to the proceeos in the 
hands of the collecting bank superior to that 
of the attaching creoitor. Vol. 4, p. 614, 
April, 1912. 

247. (Me.) Where goods, shipped under 
an order biU of lading, are attached by a 
creditor of the shipper, the courts quite gen- 
erally hold that a bank to whom the bill has 
been pledged for value as security for ad- 
vances has a right to the property superior 
to that of an attaching creditor. YoL 1, 
p. 203, Dec., 1908. 

248. (N. y.) A bank discounted a 
shipper's draft with an accompanying bill of 
ladong representing hay, and credited the 
shipper with the amount The drawee re- 
fused to pay the draft and attached the goods 
because of an alleged prior indebtedness of 
the shipper to him. Opinion: The bank was 
not simply collecting agent of the shipper but 
acquired special tiiJe to the hav superior to 
that of an attaching creditor of the shipper, 
even though the credit was not diecked out 
VoL 3, p. 11, July, 1910. 

249. (N. y.) It is the undoubted rule 
of law that where a bank purchases or makes 
advances upon a draft, to which is attached 
a bill of lading as security, the purchasing 
bank takes a right to the property superior 
to that of an arching creditor. Vol. 3, p. 
11, July, 1910. 

Bank's liability for violation of 
instructions 

250. (La.) A bank held a bill of lading 
to be delivered to the consignee after he had 
signed an attached agreement to buy a soda 
fountain. In violation of instructions from 
its principal, the bank as agent delivered the 
bill of lad^g without procuring the signature 
to the agreement Opinion: The bfl^ was 
liable to its principal for the damages suffered 
bv reason of the violation of instructions, but 
if the principal was not rightfully entitled 



to have the agreement signed as a condition 
of delivery of the bill of lading and the im- 
posing of such condition was wrongful or 
fraudulent, the loss of opportunity on the 
part of the principal to ^ive an unconsdan- 
able bargain would not be legitimate actual 
damage recoverable from the agent bank. 
VoL 5, p. 101, Aug., 1912. See 368. 

Liability for issuing bill of lading without 

receipt of goods 

251. (HI.) A bank purchased and col- 
lected of the drawee a bill of lading draft, 
given for goods to be shipped on the Wabash 
railroad. The goods were never delivered 
to the railroad and the consignors failed. 
The drawee sued the purchasing bank for 
money paid under a mistake of fact Opin- 
ion: The purchasing bank waa not liable to 
the drawee as warrantor of the accompany- 
ing biU of lading; but the drawee's remedy, 
if any, was against the railroad for issuing 
an accommodation bill of lading without the 
receipt of the goods. YoL 2, p. 376, March, 
1910. 

Consignor cannot change routing 

252. (N. y.) The consider of goods 
having transferred an order bill of lading as 
security to a bank, has no right without the 
bank's consent to have the shipment di- 
verted on route, and if tiie railroad obeys his 
instructions it would be liable in damages to 
the bank. In the case of a shipment from 
California to New York, if the bank sued 
the railroad for damages in converting and 
injuring the property, the law of the state 
where the injury occurred would govern; but 
if the bank su^ the railroad for breach of 
contract, the law of the state where the con- 
tract was made would govern. YoL 3, p. 
336, Dec., 1910. 

Shipper's indorsement supplied by collect- 
ing bank 

253. (Ala.) The shipper^s indorsement 
on an ''order notify'' bill of lading was sup- 
plied by a collecting bank in order to facili- 
tate the payment of the attached draft and 
the delivery of the goods to the oon8i|;nee. 
Opinion: The collecting bank would mcur 
no responsibility in supplying the indorse- 
ment where the transaction waa bona fide 
and the bill of lading represented the actual 
goods, but might incur responsibility in the 
event of a forged or false biU of lading. Yol. 
6, p. 313, Nov., 1912. 
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Effect of absence of shipper's signature 

254. (N.J.) The requirement of the 
Bignatnre of the shipper, where a bhink is 
provided on the nniform bills, is not a re- 
quirement of law but a recommendation of 
tiie Interstate Commerce Commission. It is 
a matter of practice, not of law, and the ab- 
sence of the shipper^s signature does not ren- 
der the document inyalid. Vol. 2, p. 376, 
March, 1910. 

Uniform Bill of Lading Act relative to 
purchase and collection 

255. (N. Y.) Under Sections 37 and 89 
of the Pomerene bill (embodying the main 
features of the Uniform Bills of lading Act), 
which has passed the United States Senate 
and is pending in the House 

1. Where a bank purchases a draft with 
an order bill of lading attached and assigns 
it with indorsement to a European bank for 
value, the bank guarantees the genuineness 
of the bill to the purchaser but 

2. Where a bank forwards the draft with 
the attached bill of lading for collection from 
the drawee, the bank does not warrant the 
genuineness of the bill of lading to the payor. 
VoL 5, p. 246, Nov., 1912. 

KoTB: The above bill became a law August 20, 
1916, and took effect January 1, 1017. In the law 
as passed the sections above referred to are 
numbered 34 and 36 respectively. 

Rights of payor of draft where goods not 
according to contract 

See 252 

256. (Minn.) A bank purchased a num- 
ber of drafts covering cars of hay with order 
bills of lading attached and forwarded the 
same to another bank for collection. The 
drawee paid the drafts but later attached the 
funds in the hands of the collecting bank, be- 
cause the goods were not according to the 
contract. Opinion: The purchasing bank 
had a right to the proceeds in the huids of 
the collecting bank as against the drawee. 
VoL 6, p. 618, Feb., 1913. 

257. (Colo.) A bank received payment 
of a draft with bill of lading attached for 
consignment of goods, in payment of pur- 
chase price. It later develops that the goods 
were not according to contract and the ques- 
tion is raised as to whether the receiving bank 
is liable as an agent of the seller guaranteeing 
performance of the contract, tmless it dis- 
claims such warrantor liability by indorse- 
ment on the bill of lading. Opinion: The 



almost universal judicial rule in this country, 
now enacted in statutory form as to inter- 
state bills by Section 36 of the Federal Bill 
of Lading Act is that a bank which purchases 
a draft with bill of lading attached is not re- 
sponsible to the drawee who pays the draft 
for the genuineness of the biU or the quan- 
tity or quality of the goods therein described. 
There is no necessity of stamping on the 
draft an express disclaimer of such warrantor 
liability except possibly in the case of intra- 
state bills of laddng in Mississippi. YoL 11, 
p. 278, Nov., 1918. 

258. (Ga.) A purchasing bank placed a 
rubber stamp indorsement on a draft with a 
bill of ladmg attached, whereby it dis- 
claimed liability as warrantor of the quan- 
tity, quality, and delivery of the goods 
affected. The bank questions the effect of 
such disclaimer. Opinion: No decision by a 
court of last resort nas been rendered testing 
the effect of such disclaimer. It is almost 
the imiversal rule that the bank does not 
incur this warrantor liability and it would 
probably be held that the written disclaimer 
would be surplusage and would not give a 
bank any more protection than it already 
had. Vol. 1, p. 142, Oct., 1908. 

259. (Mich.) A bank indorses a draft 
with a bill of lading attached, using its 
rubber stamp as follows : 'fBy indorsing this 
draft or receiving a payment thereon we do 
not warrant the genuineness of the bill of 
lading attached, nor the quantity or quality 
of the goods therein. 

...Bank 

Michigan.** 

The bank asks whether this disclaimer of 
warrantor liability invalidates its titie to the 
goods covered by the bill of lading. Opin- 
ion: Bank which purchases and collects draft 
to which bill of lading is attached as security 
holds a special title to the goods as pledgee 
which is divested upon payment of the draft, 
but does not warrant the quantity or qual- 
ity of the goods therein described. A dis- 
claimer of such warrantor liability, stamped 
upon a bill of lading draft is tmnecessary, 
except probably in case of drafts drawn on 
Mississippi, wnere the warrantor doctrine 
still prevails; but if such disclaimer stamp is 
indorsed upon the draft, opinion expressed 
that it would not weaken the bank's special 
title in the security. Vol. 10, p. 713, Aprils 
1918. 

260. (Ohio.) It is almost universally 
held that a bank which purchases a draft 
with a bill of lading attached does not war- 
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rant to the drawee who pays the draft the 
quantity and qnality of tiie goods. An ex- 
press disclaimer by tiie bank of such liability, 
where it is thonght necessary to guard against 



a possible liability, should be placed on the 
draft rather than on the bill of lading and 
such stipulation would probably be binding 
on the drawee. Vol. 3, p. 277, Nov., 1910. 



BRANCH BANKS 



Presentment and payment of checks 

261. (Ala.) The drawer of a check on 
his deposit in a branch bank can stop pay- 
ment thereof after tiie check has been pur- 
chased by the parent bank but before it has 
been presented at the branch bank, and the 
parent bank is not a payor of the check but 
a holder in due course, entitled to enforce 

Sayment against the drawer and prior in- 
orsers. VoL 9, p. 905, May, 1917. 

262. (Ga.) In the city of C, there is 
the '^ank of C" and also a branch located in 
a different part of the city, known as the 
**Bank of C Home Sayings Branch.^' A 
check drawn on the branch was presented for 
payment at the parent bank. Opinion: The 
presentment of the check was not sufficient 
and therefore would be no basis for a pro- 
test. In case of a check drawn on the parent 
bank and presented at that bank where pay- 
ment was refused although the drawer had 
all his funds in the branch, the bank would 
not be responsible for damages. While the 
branches of a bank are agencies and not dis- 
tinct banks, the courts recognize that for cer- 
tain purposes, including the presentment and 
payment of checks, the different branches are 
to be regarded as distinct. Vol. 4, p. 552, 
March, 1912. 

263. (S. C.) A check drawn by a cus- 
tomer of a branch bank upon such branch 
bank against funds deposited therein is pay- 



able only by the branch upon which drawn 
and not by the parent bank. Presentment 
at the parent bank would not be sufficient 
presentment and would not justify a pro- 
test Vol. 7, p. 169, Sept., 1914. 

Presentment and payment of note 

264. (Mich.) A note for $500 was made 
payable at a designated branch office of a 
bank. The notary presented the note at the 
main office and tiie item was protested for 
non-payment. The indorser claims non-lia- 
bility. Opinion: Presentment for payment 
at tne main office of the bank was not suffi- 
cient to hold the indorser. Vol. 4, p. 306, 
Nov., 1911. 

Right to establish branches 

265. (Mass.) Under the present Fed- 
eral law, national banks are not permitted 
to establish branches, either in or outside of 
the city in which they are located. Under 
the Massachusetts law a savings bank can es- 
tablish branches for deposit only within a 
certain area and under certain restrictions. 
Vol. 8, p. 1102, June, 1916. 

KoTE: Section 26 of the Federal ReBerve Act 
authorizes national banks having capital of 
$1,000,000 or more, upon permiBBion of Federal 
Reserve Board, to establish branches in foreign 
countries or dependencies or insular possessions 
of the United States. 



CERTIFICATE OF DEPOSIT 



Demand and time certificates dis- 
tinguished 

See 407 

266. (Colo.) The provision printed on 
the back of a certificate of deposit payable on 
return that "this certificate is payable twelve 
months after date'' is part of the terms of the 
contract on the face so that the instnmient la 
not a demand bnt a time certificate of de- 
posit VoL 7, p. 894, May, 1915. 

267. (Mo.) The provision in a certi- 
ficate of deposit payable on return properly 



indorsed for "interest at the rate of 4 per 
cent, per annnm if left twelve months'' does 
not prevent earlier presentment if the holder 
chooses to waive interest. VoL 3, p. 684, 
April, 1911. 

268. (Okla.) Where a certificate of de- 
posit provides that the money has been de- 
posited payable in one year from date at 
4 per cent interest, tiie certificate is not dne 
nntil the expiration of twelve months from 
date, and the holder cannot compel payment 
before maturity, althongh payment of inter- 
est is waived. VoL 3, p. 733, June, 1911. 
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Presentment after death of payee 

269. (Mich.) Where a negotiable cer- 
tificate of deposit properly indorsed was pre- 
sented for payment at a bank by a bona fide 
holder after the payee's deauL Opinion: 
that the bank should pay such certificate. 
The case differs from that of a check, in 
which the death of the drawer revokes the 
authority of the bank to pay, in the absence 
of statute expressly authorizing past mortem 
payment VoL 4, p. 685, May, 1912. 

270. (Miss.) A bank should pay a ne- 
^tiable certificate of deposit to a bona fide 
mdorsee of the payee, although not presented 
until after the payee's dealh. YoL 6, p. 274, 
Oct., 1913. 

Payable ''in current funds^ 

See 126 

271. (Ind.) A certificate of deposit pay- 
able ^^in current funds'' is not negotiable in 
Indiana. The decisions of other states con- 
flict upon this proposition. Vol. 3, p. 468, 
Feb., 1911. 

272. (Minn.) The oririnal owner of a 
certificate of deposit payable '^in current 
funds'' was held up by a thief and forced to 
indorse and part with the certificate. The 
thief negotiated it to an innocent purchaser 
for value. In ihe meantime the issuing bank 
was notified to stop payment. Opinion: 
According to a Minnesota aecision, me certi- 
ficate is negotiable, and for that reason the 
innocent holder is protected as against the 
original owner. VoL 2, p. 20, July, 1909. 

Rights of innocent purchaser 

273. (Pa.) A bank issued a negotiable 
certificate of deposit for $500 to one of its 
depositors in exchange for her check on the 
same bank for $500, which, as it turned ou^ 
was an oyerdraft of $100. The bank seeks 
to know if it can refuse payment in case the 
certificate should come to it through an inno- 
cent purchaser. Opinion: So long aa the 
certificate remains in the depositors hands 
or is presented by her in person, the bank has 
the right to withhold payment of the excess 
over ^00. But if the certificate had been 
negotiated to a holder in due course the bank 
would be liable for the full amount and would 
have to look to the depositor for the over- 
draft VoL 9, p. 750, March, 1917. 

274. (Wash.) A bank issued a nego- 
tiable demand certificate to a depositor 
against deposit of his check upon another 
bauk. Four dajrs later the bank over the 



long distance telephone, upon depositor's 
quest, advised that the certificate could be 
cashed 0. K., as the deposited check had not 
been returned. After the certificate was 
cashed, the depositor's account in the other 
bank was attadied. Opinion: Where a bank 
issues a negotiable demand certificate against 
deposit of a check upon another bank, the 
fact that the deposited check is dishonored 
is no defense to the liability of the bank to 
an innocent purchaser of the certificate. This 
transaction illustrates the unwisdom of issu- 
ing a negotiable certificate against uncollected 
funds. VoL 10, p. 467, Dec, 1917. 

Insanity of payee 

See 846, 847 

275. (IlL) A certificate of deposit was 
issued to a depositor, who later became in- 
sane. The ceiiificate was indorsed in blank 
and the bank is doubtful whether the depos- 
itor was insane at the time of the indorse- 
ment A relative was the holder of the cer- 
tificate. Opinion:' The bank should refuse 
payment to the holder of the certificate in the 
absence of positive proof that the indorse- 
ment in blank and the delivery took place 
while the depositor was sane. A guardian 
or committee of the lunatic should be ap- 
pointed to receive payment. If the holder 
sues the bank a bill of interpleader should be 
filed. VoL 8, p. 82, July, 1915. 

Negotiability 

See 271, 272 

276. (Mich.) A bank upon receiving 
from an attorney $600, delivered its certifi- 
cate of deposit to John Doe. The certificate 
was made payable to John Doe in case of 
default of a certain bond in the case of People 
V8. Jones. The court records showed that 
Jones was acquitted, and as there was no de- 
fault on the bond, the attorney requested re- 
turn of the certificate, which was refused. 
The bank, however, returned the money to 
the depositor without the surrender of the 
certificate. Later, the certificate indorsed by 
John Doe in blank was presented to the bank 
and payment refused because of no evidence 
to show that Jones had defaulted on his bond. 
Opinion: A certificate of deposit payable on 
condition is not negotiable, and wnere the 
condition does not eventuate the issuing 
bank may safely return the money to the de- 
positor without surrender of the certificate. 
The condition not being performed, neither 
the payee nor an assignee acquires any en- 
forceable rights therein. VoL 10, p. 312, 
Oct., 1917. 
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277. (Cal.) A certificate of deposit 
drawn payable to specified payee with the 
words "non-transferable** written on or across 
the face of the instrument is not negotiable. 
Vol. 6, p. 374, Dec., 1912. 

Statute of limitations 

278. (Iowa.) A national bank in Ne- 
braska issued a certificate of deposit on Jan- 
uary 1, 1903, '^payable on return properly in- 
dorsed one year from date.'* Eleven years 
have elapsed and said certificate has not been 
presented for payment. Opinion: The 
weight of authority (a few cases contrary) is 
to the effect that a certificate ^^ayable on re- 
turn properly indorsed'* is not due until de- 
manded and the statute of limitation begins 
to run only from the time of demand. Where 
the certificate is "payable on return properly 
indorsed one year from date** some courts 
apply the same rule that the statute does not 
begin to run until demand of payment is 
made, while other courts hold that the statute 
begins to run at the time when the certificate 
specifies it is due and payable. Vol. 6, p. 
624, March, 1914. 

279. (MiniL) A Minnesota bank carries 
on its books two time certificates of deposit 
issued in 1907, payable in six months. One 
was issued to a party since deceased and the 
other to a stranger, who cannot be located. 
The bank seeks to dispose of the certificates. 
Opinion: In Minnesota, a time certificate of 
deposit is outlawed six years after maturity, 
and the bank may credit undivided profits 
with the amount of an unpaid certificate. In 
some states statutes exist requiring unclaimed 
deposits to be paid over to the public author- 
ities. Vol. 9, p. 908, May, 1917. 

Bank's obligation to know payee's 

signature 

See 512, 616, 563 

280. (Ohio.) A bank issued a certifi- 
cate of deposit without keeping a record of 
the payee's signature. The certificate was 
presented at the clearing house and paid by 
the bank of deposit, although the presenting 



bank refused to guarantee the payee's indorse- 
ment. In the event the payee's indorsement 
was a forgery, the paying bank questions its 
right of recovery. Opinion: Where bank 
keeps file of signatures of payees to whom 
certificates of deposit issued it is bound to 
know payee's indorsement upon such certi- 
ficates and cannot recover money paid on 
forgery thereof. But this rule is limited to 
cases where signature is kept on file. Vol. 9, 
p. 684, Jan., 1917. 

Transfer without indorsement 

281. (IlL) A certificate of deposit is- 
sued to A was pledged by A to B for value, 
without indorsement. After its maturity A, 
upon a false written statement that he had 
lost and had not negotiated the certificate, 
obtained payment from the bank. B not 
having been paid by A now seeks to hold the 
bank liable on the unindorsed certificate 
pledged by A. Opinion: The bank is not 
liable to B who, taking without indorsement, 
holds the certificate subject to any defense 
good against A. A is criminally liable for 
obtaining money imder false pretenses. Vol. 
6, p. 668, April, 1913. 

Withholding payment of time certificate 

282. (Iowa.) The Iowa statute allows 
savings banks to require sixty days* notice of 
withdrawal of a savings deposit and question 
is raised whether a bank would have the right, 
by giving public notice, to withhold pa)anent 
of time certificates of deposit sixty days after 
due date. Opinion: A bank must pay its 
time certificate of deposit at maturily accord- 
ing to its terms, in the absence of a contract 
with the debtor expressed in certificate 
or otherwise binding, which would give 
it the right to require notice of withdrawal 
given at a specified time before payment, un- 
less there is some statutory provision which 
^ves it such right. Iowa statute giving sav- 
mgs banks right to require sixty £iys* notice 
of withdrawal of savings deposits interpreted 
not to apply to time certificates of deposit 
having fised and definite time of maturity. 
VoL 10, p. 123, Aug., 1917. See 497, 604. 



CHECKS— PAYMENT OF 

For Bevocation of Check by Bankruptcy, 216; by Death, 452 et seq.j by Insanity or Incom- 
petency, 846 et seq.; see also 275, 302 

Ambiguous and incomplete checks 

See 891 



283. (CaL) The amount written in the 
body of a check is $100.89 and in the margin 



$189. The presenting bank protested it for 
non-paymen^ as the drawee refused to pay 
without a guaranty of the amount, which the 
presenting bank would not furnish. Opin- 
ton: Where the amount written in the oody 
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of a check is $100.89 and in the margin $189, 
the sum denoted in the body is the amount 
payable and the check is protestable upon re- 
fusal to pay that amonnt, though not if the 
refusal is to pay the larger amount expressed 
in the margin. Vol. 11, p. 216, Oct., 1918. 

284. (Pa.) Where a check has a pen 
line drawn through the payee blank or the 
payee blank is unfilled, it is an unsafe in- 
strument for a purdiiaser to acquire or a 
^awee bank to pay. In the present condi- 
tion of the law, it might be held to be payable 
to the bearer or it might be held an incom- 
plete and invalid instnmient. Where the 
drawer indorsed the instrument, it would be 
extremely doubtful whether such indorse- 
ment would cure the defect. Vol. 7, p. 489, 
Jan., 1915. 

285. (Pa.) Under the Negotiable In- 
struments Law, where the drawer of a check 
with payee blank unfilled entrusts the instru- 
ment to a holder with authority to use it for 
a specified purpose and the holder in breach 
of trust fills in his own name as payee and 
negotiates it to an innocent purchaser for 
value, the purchaser would be protected as 
would be the drawee bank which paid such a 
chedc; but ii the holder who committed the 
breach of trust should negotiate it without 
authority, leaving the payee blank unfilled, 
the purchaser would take the check subject 
to the defense of the drawer that it had been 
used without his authority and if the drawee 
bank paid such a check with the payee blank 
unfilled, the drawer could object to being 
charged with its amoimt for like reason. 
Vol. 7, p. 489, Jan., 1915. 

Instruments purporting to be bearer 

checks 

286. (Mass.) A check was drawn pay- 
able to the order of **John Smith (bearer) ." 
A party indorse it John Smith and pre- 
sented the item to the drawee which paid it 
without identification. Opinion: The check 
was not payable to any bearer but to John 
Smith, who was the bearer, and identification 
was therefore necessary for the bank's safety. 
Vol. 4, p. 431, Jan., 1912. 

287. (Miss.) Where the drawer uses a 
form of check *'pay to or bear- 
er,*' scratches out "or bearer" and makes the 
check read *'pay to John Jones/' this is nei- 
ther a bearer check nor an order check but is 
one payable to John Jones only and is not 
negotiable. Vol. 4, p. 613, April, 1912. 



288. (Wis.) A check payable to the 
ordPT of ''cash'' contains several indorsements 
in blank and one special indorsement. Opin- 
ion: The instrument is pSryable to bearer and 
is transferable by delivery. It does not re- 
quire any indorsement at aU, either of maker 
or any one else, to make it transferable or 
payable. Vol. 2, p. 303, Jan., 1910. 

Bearer check without indorsement 

See 670, 680 

289. (Ala.) A bank followed the prac- 
tice of paying checks drawn on it payable 
to ''cash." Payment was made to the hold- 
ers without indorsement of the drawer and 
the bank questions the safety of paying such 
checks when not presented by the drawer in 
person. Opinion: A check drawn payable to 
''cash" is payable to bearer and can be safely 
paid by the drawee bank to a holder other 
than the drawer without the indorsement of 
the latter. The drawee is under obligation 
to the drawer to pay in the absence of evi- 
dence of circumstances indicating that the 
holder may have come by the check wrong- 
fully. VoL 10, p. 311, Oct., 1917. 

290. (III.) A check drawn payable to A 
or bearer was lost by A and a bank paid the 
amount to the bearer without A's indorse- 
ment, A not receiving any money. The chedc 
contained several special indorsements. Opin- 
ion: The check being payable to bearer could 
be negotiated by delivery even if indorsed 
specially and payment by the bank to the 
bearer was valid, and A was the loser. VoL 
4, p. 488, Feb., 1912. 

291. (Pa.) A check payable to bearer 
does not require indorsement, and payment to 
bearer without indorsement is proper and 
chargeable. Many banks request indorse- 
ment by the holder, but if such request is 
denied it is not sufficient reason for refusing 
payment of the check. Vol. 3, p. 680, May, 
1911. 

292. (S. Dak.) Bichard Boe draws his 
check payable to "John Doe or Bearer." Can 
the paying bank be compelled to pay the 
amoimt to a third party as bearer without the 
indorsement of the payee? Opinion: A 
check payable to "John Doe or Bearer" is 
payable to bearer and does not require the 
indorsement of John Doe to entitle the bearer 
to receive payment. VoL 11, p. 393, Jan., 
1919. 

Checks signed in blank 

293. (Cal.) A thief stole from a check- 
book a check bearing only the name of the 
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drawer^ and negotiated it for value to an 
innocent purchaser. Payment of the check 
was stopped. Opinion: Payment can be 
stopped and the drawer is not liable to the 
innocent purchaser. Vol. 6, p. 9 ^ Aug., 
1913. See 304, 800. 

294. (HI.) A certain horse buyer in In- 
diana had been sending dated and signed 
dbecks to his agent in Illinois, who had au- 
thority to fill in the amounts. On one oc- 
casion the agent made out a check for $608.25 
which should have been for $550 and nego- 
tiated it to a bank which had been in the 
habit of cashing such checks. The drawer 
stopped payment. The purchasing bank 
see^ to hold the drawer. Opinion: Under 
the common law rule the drawer would be 
liable to a bona fide holder for the increased 
amount, but not so liable under the Negoti- 
able Instruments Law unless the amount was 
filled in before negotiation and the purchas- 
ing bank had no notice that the check was 
filled in for an unauthorized amount. Vol. 
3, p. 734, June, 1911. 

Conversion of check by bank 

295. (Md.) The holder of a check pre- 
sents it to a bank for certification and the 
bank, instead of returning it to the holder un- 
certified, there being insufficient funds and 
the drawer also having stopped payment, 
hands the check over to the drawer. The 
original holder threatens to brins suit against 
the bank to recover the check. Op%mon: 
The bank is liable to the holder for conver- 
sion of the check, unless it can affirmatively 
prove that the drawer had a good defense 
thereon against the holder. It is doubtful 
whether l£e bank could be held as acceptor 
under the Negotiable Instruments Act. Vol. 
11, p. 658, April, 1919. See 340. 

Receipt as substitute for counter check 

296. (N. Y.) A receipt signed by a de- 
positor acknowledging payment of a deposit 
would not be of equal protection to the bank 
as a counter check, where payment was made 
to one other than the depositor personally, 
for should the receipt be presented by a 
wrongful holder it would not be binding on 
the depositor, as would a check which con- 
tains an order and authority to the bank to 
pay. In case of savings deposit payable 
only on presentation of book, payment to a 
wrongful holder upon presentation of book 
and receipt mi^t be valid if reasonable 
care was used. vol. 10, p. 853, June, 1918. 



Crediting depositor's account with checks 
on same bank operates as pajrment 

297. (Cal.) A bank having a commer- 
cial and savings department was in the habit 
of receiving checks from its customer depos- 
ited to his credit in his savings account, said 
checks being drawn on the commercial de- 
partment of the same bank. Occasionally the 
checks so deposited, when presented to the de- 
T^artment on which drawn were found to be 
not good, or that payment of the same had 
been stopped. In sudii cases it was the bank^s 
practice to charge the item back to ite depos- 
itor. It was claimed that when the bank ac- 
cepted a check drawn on itself even though 
on another department, for deposit over we 
counter, that it constitutes payment of the 
check and the bank has no right to charge the 
item back to ite depositor, even though said 
check was found not good or payment thereon 
had been stopped. Opinion: In California, 
contrary to the majority of cases elsewhere, it 
has been held that the credit to a depositor 
of a check drawn on the same bank by another 
depositor, is not equivalent to payment, but 
the check is presumptively taken by the bank 
for collection from itself and may be charged 
back to the depositor at the close of the day if 
the funds drawn against are insufficient. 
Same rule applied to right of departmental 
bank to charge back overdraft upon one de- 
partment deposited in another. Vol. 10, p. 
201, Sept., 1917. 

298. (Okla.) A bank credited ite cus- 
tomer with the proceeds of a check drawn 
upon it, and in sorting the checks discovered 
that the drawer had no accoimt. The drawer 
happened in the bank a few minutes later 
and instructed the cashier to change the name 
of the drawee to another bank. The check 
was presented to the new drawee the same 
afternoon, but payment, had been stopped. 
The depositor of tiie check objecte to being 
charged therewith. Opinion: The amount is 
not chargeable back to the depositor, if he 
acted in good faith, because of the rule 
(adopted by a majority of courte), that credit 
of a check upon the depository operates as 
payment and is irrevocable. The fact that 
the drawer, after the check had been paid by 
the credit, changed the check and made it 
payable at another bank does not affect the 
righte of the payee. Vol. 8, p. 804, March, 
1916. 

Relation of bank upon deposit of check 

299. (III.) A bank received for deposit 
a check of ite customer drawn on an out-of- 



87 



300] 



DIGEST OP LEGAL OPINIONS 



town point and credited him with the amoiuit. 
Before the check was paid, the customer de- 
manded certification of a check against his de- 
posit Opinion: The authorities are in con- 
flict whether the giving of credit for a de- 
posited check makes the bank debtor or agent 
for collection, but the relation is generally 
controlled by custom or agreement making 
bank an agent and not obliged to pay against 
uncollected funds — certification as distin- 
guished from payment is optional with bank 
and not obligatory. VoL 8, p. 40, July, 1915. 
See 428, 429. 

Point of time when check received 
through mail is paid 

See 136 

300. (Iowa.) Where a check against 
sufQcient funds is received by the drawee 
through the mail, it is paid at the time it is 
charged to the drawers account and can- 
celled; so that thereafter the drawer cannot 
stop payment nor can a receiver or assignee 
of the drawer claim the fund, although remit- 
tance has not been made. Some courts hold 
the check paid even before charged to account, 
where it has been cancelled and filed as paid. 
But where a check against insufficient funds 
or a forged check received through the mail 
is by mistake marked '^paid^' and the mistake 
corrected before it is charged to the accoimt, 
some authorities support the conclusion that 
the check is not finallv paid but the mistake 
can be corrected and the check returned. Vol. 
11, p. 604, May, 1919. 

301. (Mass.) A check against sufficient 
ftmds is received through the mail by a 
drawee bank for payment and remittance. 
The drawee seeks to find out at what time in 
the physical handling of the dieck by the 
drawee it is paid, after which it will be too 
late for the drawer to stop payment, or to 
withdraw, or control the fund. Opimon: 
The check is paid at the time the amount is 
charged to the drawer^s account, and the 
check is cancelled ; thereafter the fund is held 
for the credit of the holder and control of the 
drawer ceases and he has no right to stop pay- 
ment, even though actual remittance has not 
been made. Vol. 9, p. 899, May, 1917. 

Drawer of check a fugitive from justice 

302. (Pa.) A depositor committed a 
crime and became a fugitive from justice, his 
whereabouts being unknown. A check drawn 
by him still remains outstanding and a cred- 
itor notifies the bank to withhold payment 



of the deposit. Opinion: While death, insan- 
ity or insolvency of a depositor revokes the 
authority of a bank to pay his check, it has 
never been decided that the fact that a de- 
positor is a fugitive from justice operates, 
ipso facto, as a revocation. A bank should 
pay his outstanding check in the absence of 
circumstances showing that the fugitive is 
seeking to defraud his creditors and that the 
check IS given in bad faith. VoL 11, p. 669, 
June, 1919. 

Drawer's liability on unpaid check 

303. (Okla.) John Doe drew two checks 
of the amounts of $196.50 and $53.50, which 
he gave to Smith in payment of a note held 
by Smith. Smith surrendered the note and 
received the proceeds of the smaller check, 
but the larger check was didionored because 
of insufficient funds. Doe afterwards in- 
dorsed the larger check "0. K. after January 
11, 1913,'' but subsequently refused to pay 
same. Opinion: Smith has a right of action 
against Doe based on the tmpaid check and 
Smith's possession of the note is not necessary. 
Doe's indorsement did not alter his obliga- 
tion on the check. Vol. 8, p. 914, April, 
1916. 

Duty of care of check-book 

304. (Mo.) A customer carelessly leaves 
his check-book lying around the office, ac- 
cessible to clerks, and a blank check is stolen, 
forged and paid by the bank. Opinion: The 
bank is responsible to its customer for money 
paid on his forged signature and the careless- 
ness of the customer is not such negligence 
as will charge him with responsibility. 
Vol. 6, p. 822, June, 1914. See 342. 

Payment of exchange charge 

305. (N. Y.) A drew his check upon the 
B bank, payable to C, who is located at a dis- 
tance and tiie check was collected through the 
Federal reserve bank and the fimds remitted 
by B to that bank. The question was did the 
B bank have the ri^ht without special con- 
tract to charge A with the exchange or cost 
of remitting the funds. Opinion: B bank's 
obligation is to pay the check at its banking 
house and if it remits the funds to another 
place, such service is for the holder and it 
cannot make an exchange charge against the 
drawer without his consent. Vol. 9, p. 239, 
Sept., 1916. 

306. (N. M.) A bank wires B bank to 
pay C $12,000 and promises to remit. B 
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thereafter receives from A bank its cashier's 
check of $12,000^ wh^ch is subject to the ex- 
change chEU^ of $30. Opinion: A's promise 
is not fulfilled by remitting a cashier's check 
which, is subject to exchange. B bank is en- 
titled to receive the fnll amount without de- 
duction of the charge. Vol. 11^ p. 167, Sept., 
1918. 

For full pa3rment of account 

See Statement of oonsideration altered — 109, 110 

and Note 

307. (Cal.) The correct amount due to 
a bank on a dote was $160 and the del)toT 
tendered in payment a check for $140, con- 
taining the words ''in full payment of the 
note." The bank accepted the check and ap- 
plied it as a partial payment. Opinion: The 
check did not settle the entire debt and the 
bank can recover $10 more. Had the bank's 
claim been uncertain as to amount, its ac- 
ceptance would have barred recovery of the 
balance. YoL 4, p. 430, Jan., 1912. 

308. (Idaho.) A contractor drew a check 
payable to an electric company, and made a 
notation thereon to the effect that the check 
was in full payment of account on a certain 
contract. The electric company indorsed the 
check and added ''This is to apply on account 

amounting to $ and is not payment in 

fulL^' Opinion: Where the payee accepts 
and collects check stated to be "in full of 
aocounf ' for less than amount of his claim, 
he is not debarred from recovering balance if 
amount of claim is liquidated or undisputed, 
but if amount is the subject of honest dispute, 
his acceptance and collection of chedc oper- 
ates as a bar to further recovery, even though 
payee negatives condition and asserts dieck 
is received as part payment only. Vol. 8, 
p. 699, Feb., 1916. 

309. (111.) A debtor and creditor had 
an honest dispute as to the amount due upon 
an open account as shown by their respective 
boolffi. The debtor sent a check for less than 
the amount claimed, stated to be "in full of 
account Opinion: Where the dispute be- 
tween the debtor and creditor is bona fide, 
the acceptance of i^e check for the less 
amount would bar recovery of any further 
amount. VoL 7, p. 898, May, 1916. 

310. (Md.) Where check "in fuU'' is 
given for a fixed and undisputed dum of 
greater amount, acceptance by creditor does 
not bar recovery of balance — ^but where daim 
is disputed and unliquidated, acceptance by 
creditor prevents further recovery. Vol. 6, 
p. 690, March, 1913. 



311. (Mass.) The maker of a check 
given for a debt has written tiiereon "in full 
to March 1, 1911.*' The payee desires to 
know whether the acceptimce by him of the 
check will operate as an acknowledgment on 
his part that the amount of the check is in 
full to March 1st. Opinion: Where the dieck 
is given for an unliquidated debt or claim, 
acceptance by the payee bars further recov- 
ery; but it is otherwise where the amount is 
not in dispute and the check is less than the 
sum due. VoL 4, p. 218, Oct, 1911. 

Instrument payable at future date 

312. (Ark.) An instrument drawn on a 
check form, bearing date May 16, 1918, was 
presented at a bank and paid May 20th. In 
the body of the check form was written "Due 
and payable Tuesday, May 21, 1918/' Opin- 
ion: The instrument is not a post-dated 
check but a bill of exchange drawn by a cus- 
tomer upon the bank, payable on May 21. 
The banx is governed by the words "due' and 
payable Tue^ay, May 21, 1918," conteined 
in the body over the drawee's signature, and 
should not pay it before that time. The in- 
strument is a bill of exchange and is subject 
to the rule governing bills of exchange which 
gives the holder the ri^ht to present for ac- 
ceptance and prot^t for non-acceptance at 
any time after he receives the instrument and 
before its maturitjr. Vol. 10, p. 864, June, 
1918. 

Check given for gambling debt 

313. (HI.) Bichard Boe issues his check 
to his own order and after indorsing it de- 
livers it to John Doe in payment of a gam- 
bling debt. The check was presented by Doe 
and returned to him by the bank without no- 
tetion, in obedience to Bee's stop order. Later 
Boe cashed the check at another bank, which 
had no knowledge of ttie whole transaction. 
This bank regarding the instrument as a 
bearer check seeks to nold the drawer respon- 
sible. Opinion: In Illinois and many other 
stetes a check or other instrument given in 
payment of a gambling debt is void and has 
been held unenforceable even in the hands of 
a bona fide holder. In some stetes, it has 
been held the Negotiable Instrumente Act 
protecte the holder in due course of such an 
instrument, while in other stetes the contrary 
has been held. Vol. 11, p. 277, Nov., 1918. 

314. (yr. Va.) A bank cashed a check 
in good faith drawn by A, payable to B. 
Payment was stopped by A, who declared that 
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the check was given for a gambling debt. 
Opinion: Before the Negotiable Instruments 
Act it was held tiiat the bank which inno- 
cently purchased a check or note given for a 
gambling debt and declared void by state 
statute had no right of recovery. The de- 
cisions conflict whether the Negotiable In- 
struments Act protects a holder in dne conrse 
in sudi cases. That Act provides that ''a 
holder in due course holds the instrument free 
from any defect of title of prior piarties and 
free from defenses available to prior parties 
among themselves/' and it has not been de- 
cided in West Virginia whether this provi- 
sion repeals the state statute declaring gaming 
contracte void.* Vol. 9, p. 348, Oct, 1916. 



« 



on negotiability of provision "in 
exchange^ 

See 901, 1142 

315. (Iowa.) A Chicago bank sends an 
Iowa bank for collection and remittance a 
check drawn on X bank in Iowa payable ^'in 
exchange.'^ The collecting bank remite the 
Chicago bank the face of tibe check, adds the 
exchange and presente te the X bank which 
refuses to pay the amount plus exchange. 
The X bank contends the collecting bank has 
no right to charge it with exchange for the 
service of remising. The latter contends 
that on a check so drawn, the drawer agrees 
to pay the exchange charges which would 
otherwise fall on the payee. It asks as ite 
right to protest the check. Opinion: Accord- 
ing to some courts the check is not negotiable 
because not payable in money and it is there- 
fore questionable whether it is properly pro- 
testable. Vol. 2, p. 334, Feb., 1910. 

316. (N, Y.) Checks are sometimes 
made payable **in New York exchange'^ or "in 
New York exchange at current rates'' and 
the question frequently arises as to the ne^ 
tiability of an instrument so payable. Optn- 
ion: In Minnesota, Missouri and lUinois it 
has been held that the instrument is not 
payable in money, but in a bill of exchange 
which is commodity or property and therefore 
is not negotiable. Another view taken by a 
Pederal Court holds that the instrument is 
payable in money with exchange added and 
is therefore negotiable. A more recent case 
in the Federal Court holds that the instru- 
ment is payable in money {i.e. "in" or by 
giving) a bill of exchange therefor on New 
York and is negotiable under the Negotiable 
Instrumente Act It is obvious in view of 
the above conflict that no opinion can be 
asserted with positiveness either in affirma- 



tion or denial of the negotiability of a check 
payable "in New York exchange." VoL 9, 
p. 741, March, 1917. 

EfiFect of memorandum on check 

See 337, 1289 

317. (N. Y.) A check was dated Feb. 
6th and in the left hand comer was a pencil 
memorandum "to be used Feb. 8th.'' Opin- 
ion: The bank could not safely pay b^ore 
February 8th. Vol. 3, p. 518, Mardi, 1911. 

Checks for more than balance 

318. (Fla.) Where a number of checks 
are presented to a bank simultaneously 
through the clearing house or by mail which 
aggregate more than the amount to the cus- 
tomers credit, the bank is bound to pay the 
checks to the extent of the amount on deposit 
and has the option to select which it will pay 
and which reject in the absence of a clearing- 
house rule or custom to the contrary. VoL 
11, p. 485, March, 1919. 

319. (Ky.) Where a number of checks 
aggregating more than the customer's balance 
are presented at tiie same time through the 
Clearing House and the balance is sufficient 
to pay only some of them, the bank must pay 
such of the checks as the deposit is sufficient 
to meet and may choose which to pay and 
which to reject, but it will be liable in dam- 
ages if it returns aU such checks unpaid. 
Checks presented through the morning's mail 
have priority over checks later presented 
through the clearing house. VoL 7, p. 778, 
April, 1915. 

320. (La.) Two or more checks are 
simultaneously presented at a bank, each 
taken separately for less, but any two aggre- 
gating more than the customer's balance. 
Opinion: The bank should not send aU the 
checks back, but should pay any one of them 
and return the rest VoL 3, p. 202, Oct, 
1910. 

321. (La.) Two checks of $30 and $10, 
respectively were simultaneously presented, 
the smaller check being within and the larger 
check in excess of the customer's balance. 
Opinion: It is the duty of the bank to pay the 
smaller check rather than to dishonor both 
checks. VoL 8, p. 146, Sept, 1910. 

322. (S. C.) The customer of a bank 
with $50 to his credit drew four checks of 
amounte of $10, $25, $50 and $60, respec- 
tively, in favor of four different parties. Tlie 
checks bore the same date and were presented 
through the clearing house at the same time. 
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Opinion: Where a number of checks aggre- 
gating more than the depositor's balance are 
presented at Ihe same time through the clear- 
ing house and the balance is sufficient to pay 
some of them^ the bank must pay such of the 
che<^ as the deposit is sufficient to meet and 
may choose which to pay and which to reject^ 
but it will be liable in damages if it returns 
an such checlffl unpaid. Vol. 7, p. 31^ July, 
1914. 



Draft drawn on particular fund 

323. (Ala.) Explanation is asked of 
meaning of and distinction between provi- 
sions 01 Negotiable^ Instruments Law that 
(a) order or promise to pay is imconditional 
though coupled with indication of particular 
fund out of which reimbursement is to be 
made and (b) order or promise to pay out of 
particular fund is not unconditional. Opin- 
ion: The first stated provision relates to an 
instrument not payable out of a particular 
fund but payable generally and merely indi- 
cating such fund as a source of reimburse- 
ment. The last stated provision covers a case 
where the instrument is payable only out of 
a particular fund, and payment depends upon 
the sufficiency of the fimd. Hence, in the 
latter case, the instrument is non-negotiable 
because not payable absolutely, while in the 
first stated case negotiability is not affected 
because payment is absolutely and imcondi- 
tionally promised. Vol. 5, p. 312, Nov., 
1912. 



Containing provisions affecting negotia- 

biUty 

See 347, 513, 891, 1289 

324. (Kan.) The following bank checks 
are submitted for criticism : Check No. 1 is 
the ordinary form of bank check, except that 
the payee blank contains the words '^pay to 
the order of payee shown on back.'* The 
payee blank of check No. 2 contains the words 
'^ay to the order of payee and all indorsers 
shown on back.'* Opinion: A check made 
payable **to the order of payee shown on back** 
designates the payee with sufficient certaiaty 
and is negotiable. The use of this form in 
check No. 1 is not preferable to the old style 
of forms. The other form submitted which 
is made payable to the ''order of payee and all 
indorsers shown on back** would not serve a 
useful purpose because it provides for a mul- 
tiplicity of payees. Vol. 11, p. 328, Dec., 
1918. 



Not payable through express company 

See 392 

325. (Miss.) A check stamped ''hot 
payable tiirough an express company** was 
presented by an express company and the 
drawee refused payment, although the funds 
were sufficient. The express company caused 
the check to be protested. The bank desires 
to know whether by refusing pa3rment it in- 
curs liability to the drawer for damages or 
whether payment was rightfully refused. 
Opinion: The drawer cannot hold the drawee 
liable thereon in damages for injuring his 
credit The restriction is valid, does not 
affect negotiabilit;r> and the check was not 
properly protestable-Vol. 6, p. 371, Nov., 
1913. 

326. (N. Y.) Where the drawer of a 
check stamps the same "not payable through 
an express company** (1) such provision is 
valid and does not affect the negotiability, 
(2) the duty of the drawee is to refuse pay- 
ment when the check is presented through the 
prohibited agency, (3) tiie drawee so refusing 
would not incur liability either to the drawer 
or the holder, (4) the check could not be law- 
fully protested and the holder causing protest 
woidd be liable to the drawer in damages. 
VoL 9, p. 902, May, 1917. 

327. (S. Dak.) The words "not payable 
through an express company** printed on the 
face of a check are a vslid provision, and do 
not affect the negotiability of the check, which 
can be presented through other channels. 
Vol. 7, p. 305, Nov., 1914. 

Official checks for private use 

See 500, 676 

328. (Conn.) A customer gave his 
check drawn payable to a company to the com- 
pany's agent, who had the same certified at 
the bank before indorsement. After certifi- 
cation the agent indorsed the company's name 
and then his own name individually, and 
thereupon John Jones also indorsed the 
check and the same was cashed for the agent 
by a bank where John Jones had a personal 
account, relying upon John Jones's warranty. 
The check was paid by the drawee, but the 
company did not receive the amoimt. Opin- 
ion: Assuming the agent had no authority to 
indorse for the company, the cashing bank 
which paid the check upon the imauthorized 
indorsement is liable to certifying bank, and 
can recover from John Jones upon his in- 
dorsement. If the agenfs indorsement was 
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aathorized^ the amount is chargeable against 
the drawer's account. Vol. 7, p. 491, Jan., 
1915. 

329. (Ga.) The check of a corporation 
signed in the name of the corporation by ''A, 
Treasurer,'' or by A in some other official 
capacity, given in payment of a draft drawn 
on A individually, would carry notice from 
the form of the dieck and charge the holder 
with the duty of inquiry as to the authority of 
A to use the corporate funds to pay his pri- 
vate debt. Vol. 6, p. 168, Sept, 1912. 

330. (111.) Under the existing condition 
of the law, there is some doubt whether the 
drawee bank is safe in paying a treasurer's 
check to his personal order without inquiry. 
It would be safer for a bank paying sudi 
checks to require a resolution of the corpora- 
tion authorizing the bank to pay its checks 
when made out to tiie official's own order or 
to bearer as well as to third persons. Vol. 8, 
p. 684, April, 1911. 

331. (Mo.) John Jones presented for 
credit to his individual account a check for 
$7,000 drawn on another bank to his own 
order by himself as treasurer of a company. 
The che6k was indorsed by him in blank. It 
afterwards develops that tiiie treasurer is mis- 
appropriating the company's funds. Opin- 
ion: It has been held by the Appellate Di- 
vision of the New York Supreme Court in a 
similar case that the mere form of the check 
charged the bank of deposit with notice that 
the Measurer was using corporate funds for 
his private purposes and made it liable to the 
corporation therefor. Vol. 2, p. 413, April, 
1910. 

Note: The above decision was subsequently re- 
versed by the New York Court of Appeals whidi 
held that if it be conceded a duty of inquiry 
rested upon the bank of deposit, such in^ry was 
sufficiently made and the duty discharged by pre- 
sentment to the drawee bank, and payment of the 
check was an answer to the inquiry. 

332. (S. Dak.) A check made payable 
to and owned by the N Trust Company was 
indorsed in the name of the trust company 
by its secretary to his individual order, fol- 
lowed by his personal indorsement, and then 
was negotiated by him to tiie P Bankmg 
Company, which paid him part thereof in 
currency, credited the balance to his personal 
account and thereafter collected the draft. 
Opinion: The P Banking Company was liable 
to the N Trust Company for me proceeds, as 
the indorsement of tiie secretary was without 
express or implied authority of tiie trust 
company, and furthermore the collecting 



bank was put on inquiry by the apparent ir- 
regularity in the form of the transactian. 
Vol. 6, p. 376, Dec., 1912. 

Checks for less than one dollar 

333. (Hawaii) Checks in sums less 
than one dollar, issued in the regular course 
of business payments, are not prohibited by 
law — Section 178 of tiie United States Crim- 
inal Code of 1909 (substance of sudi section 
having been enacted in 1862) which forbids 
the making of a check for a less sum than one 
dollar intended to circulate as money — has 
been misconstrued, and does not apply to 
checks issued for purposes of payment not of 
circulation. VoL 3, p. 590, April, 1911. 
See article in Vol. 2, p. 152. 

Partnership checks 

See 4S7, 488 

334. (N. J.) Upon death of one part- 
ner, survivor has right to draw checb on 
partnership account. Vol. 1, p. 203, Dec., 
1908. 

Checks payable in one state and negoti- 
ated in another 

See 1113, 1148 

335. (Utah.) Check drawn and payable 
in same state does not become a foreign bill 
because indorsed in another state and protest 
is not required but optional. VoL 8, p. 585, 
April, 1911. 

336. OVyo.) A check dated at Sheri- 
dan, Wyoming, and drawn on a bank of that 
place bears the indorsement of a bank out- 
side of the state. It is questioned whether by 
reason of the indorsement it becomes a for- 
eign bill of exchange so as to require protest 
Opinion: Notwithstanding such indorsement 
the check is an inland bill of exchange and 
does not require protest. Vol. 2, p. 231, Dec., 
1909. 

Check pajrable to A for account of B 

337. (Cal.) A drawee bank paid a check 
drawn payable to A, upon which was written 
"for the account of B*' or "to be placed to 
the credit of B.'' Opinion: The drawee bank 
in payiQg the check was not charged with the 
duty of seeing that A applied the money to 
B's account. The bank was under no duty 
to procure B's indorsement or to see that B's 
interest was protected. Vol. 7, p. 689, March, 
1915. 
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Check payable to drawee and presented 

by third person 

338. (Wis.) A cufitomer drew a check in 
which the drawer ordered the bank to pay 
itself, and delivered the check to a third per- 
son, who presented it to the bank. The bank 
lefosed to pay without making inquiry from 
the drawer, while the third party contended 
that the check was in effect payable to bearer 
and should be paid without such inquiry. 
Opinion: Under the present condition of the 
law, the best course is for the bank to refuse 
to pay without inquiry as to the authority of 
the holder to collect the money. Such check 
is certainly not payable to bearer. YoL 
8, p. 511, Dec, 1916. 

Form of payroll check to protect against 

loss 

339. (Minn.) A concern carrying a 
large payroll finds that three-fourth of its 
payroll checks are cashed in saloons and de- 
sires a check drawn in such a form that the 
employee must cash it at the bank. Opin^ 
ion: A suggestion is made that the check be 
drawn payable to flie payee only, and on the 
back print a receipt for wages to be signed by 
the payee and the signature witnessed by the 
paymaster, and under such signature add an- 
other line for the payee's indorsement, which 
he must make in the presence of the bank 
ofBcer before payment. Such a system will 
(1) safeguard payor bank from risk of iden- 
tification ; (2) reUeve payee from risk of loss, 
and (3) remove saloon-<»8hing evil. YoL 7, 
p. 579, Feb., 1916. 

Right to possession of unused certified 

check 

340. (Idaho.) The customer of a bank 
drew a check of $250 in favor of the state 
treasurer, which was certified by the bank's 
assistant cashier. A month later the check, 
never having been used nor indorsed, was re- 
turned to ^e bank by the customer with a 
request that the bank send him a draft for 
the amount. The request was refused and 
the customer demanded the return of the 
check. Opinion: The customer and not the 
bank has a better right to the check, which 
should be returned after cancellation of the 
certification. Vol. 4, p. 553, March, 1912. 
See 42, 295. 



Duty of care in preparing check 

See 93 

341. (Iowa.) It is the duty of the 
drawer to. exercise ordinary care in preparing 
his check. The question of negligence does 
not arise unless tiie depositor leaves blanks 
xuifilled or by some affirmative act of negli- 

f;ence facilitates fraud. While he may be 
iable where he draws the instrument in such 
incomplete shape as to facilitate or invite 
fraudulent alterations, he is not bound to so 
prepare the check that nobody else can suc- 
cessfully tamper with it. No judicial deci- 
sion or statute exists at the present time 
which would require the drawer of a check to 
use a protectograph, check punch, safety 
paper or other protective device in order to 
absolve himself from the charge of negli- 
gence in case the instrument were altered or 
forged. Vol. 8, p. 1016, May, 1916. 

342. (Iowa.) In the execution of a 
check, it is the duty of the drawer to exercise 
ordinary care. A drawer does not use ordi- 
nary care when he fills in the amount of a 
check in the middle of the line so that a per- 
son can prefix an increased amount, or when 
be signs a check in blank and carelessly leaves 
it lying around. However, a drawer is not 
responsible where he carelessly leaves his 
check-book around unsigned. The courts 
have never yet held that banker's drafts 
must be safeguarded by a protectograph, nor 
that the drawing of a check by a customer in 
lead pencil is negligent. YoL 3, p. 148, Sept., 
1910. 

343. (Mass.) The amount of a check 
was not expressed in words written in the or- 
dinary way but in figures stamped by a 
machine in the body of the instrument. 
Opinion: The instrument is valid and nego- 
tiable, and the maker is not negligent in so 
drawing the check. Yol. 7, p. 892, May, 
1915. 

344. (N. C.) A bank in issuing a draft 
filled it out in pen and ink with ordinary 
care, but did not use a protectograph. The 
diaft was subsequentiy fraudulently raised to 
an increased amount, perforated and negoti- 
ated to an innocent purchaser. Opinion: The 
innocent purchaser would have no recourse 
upon the drawer except for the original 
amount No case has gone to the extent of 
holding the amount must be protected by 
perforation. Yol. 11, p. 99, Au£r.« 1918. 
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Refusal to pay duly presented check 

345. (Wash.) Except in few states 

where check is an assignment^ the holder of 

a check (not certified) has no right of action 

against the bank which refuses to pay same 

but sole recourse is upon drawer and prior 

parties. Vol. 5, p. 373, Dec., 1912. See 

346. 

Note: With the almost uinversal enactment of 
the Negotiable Instruments Law, the rule that a 
check, of itself, constitutes an assignment of the 
deposit to the payee, disappears. 

Refusal to pay check with suspicious 

appearance 

346. (N. Y.) A check was presented 
and payment refused by the bank because the 
instrument written in indelible pencil con- 
tained partly erased figures and the writing 
was obscure. The bank telephoned the maker, 
who stated that he had not drawn the check. 
The check was protested and subsequently 
the maker notified the bank that he had 
drawn the check. Opinion: A bank is imder 
obligation to its depositor to pay his properly 
drawn check when duly presented, if the 
funds are sufficient, but where the check 
when presented bears a suspicious appearance, 
it is the bank's duty to refuse to pay until it 
has had opportunity to make inquiry and 
satisfy itself as to its genuineness. The de- 
scription of the check would certainly indi- 
cate a suspicious appearance sufficient to put 
the bank on inquiry and having made in- 
quiry, payment was properly refused. Vol. 
10, p. 527, Jan., 1918. See 348. 

Effect of remittance stamp 

347. (Minn.) A customer issues checks 
upon which has been stamped ^'The First 
State Bank of B will remit for this check in 
Eastern exchange, without charge'' and ques- 
tions whether tiie use of this stamp would 
make the bank liable as upon certification or 
simply convey the information that the check 
will be paid at par. Opinion: The remit- 
tance stamp having been placed on the checks 
before they were issued would not have the 
effect of a certification. A possible question 
might arise whether the stamp affected the 
negotiability of the check and the words "if 
desired,'* if added would remove any doubt 
thereon. Vol. 5, p. 766, May, 1913. 

Signatures 

See 280, 512 et teq., 561 et aeq. 

348. (Ariz.) The first letter of a draw- 
er's name, to wit **E," was written by another 



and the drawer finished the signature in his 
own handwriting, to wit "obert Moore." 
Opinion: The drawer was bound by his sig- 
nature, but if the signature created doubt as 
to the genuineness in the mind of the drawee, 
refusal of payment would be justified until 
verification was obtained. YoL 4, p. 620, 
April, 1912. 

349. (111.) The signature of a depos- 
itor to a check made with a hectograph copy, 
if imprinted by the depositor or by his author- 
ity, is valid and binding; but the payor bank 
woxdd take the risk in paying the check where 
the imprint was unauthorized, unless the de- 
positor was negligent or agreed to not hold 
the bank responsible in such case. Yol. 8, 
p. 519, Dec., 1915. 

350. (D. C.) A bank would not be li- 
able in damages for refusing to pay a check 
because the signature does not agree with the 
one left with the bank when the account was 
opened. Where signature on file is "J. 
Brown Smith" a bank woxdd be justified in 
refusing to pay a check signed *'J. B. Smith" 
or "John B. Smith," even though genuine. 
Yol. 4, p. 682, May, 1912. 

351. (S. C.) A, who had power of at- 
torney from B to sign checks for B, signed 
B's name and refused to sign his own name 
as attorney under B's name. Opinion: The 
signature of B's name without adding "per 
A attorney" is 6u£5cient, although bank 
would probably have a right to insist upon 
the attorney's name being added. Yol. 5, p. 
760, May, 1913. 

Stale checks 

See 1105 et aeq 

352. (Ariz.) A check dated October 10, 
1911, was presented for payment June 25, 
1913. The drawee refused payment on the 
^ound that the check was "stale." Opin- 
ton: The bank's refusal was justified. Until 
the "reasonable time" rule of the Negotiable 
Instruments Law is more fully interpreted 
the exact period of time required to make a 
check stale remains uncertain. Yol. 6, p. 
207, Sept., 1913. 

Stamping check "Paid" 

For stamping check "payment stopped," 
See 1259 et eeq 

353 (Neb.) A collecting bank stamps 
checks "Paid" and receives payment from the 
drawee. The question arises as to the re- 
sponsibility of the stamping bank in cases of 
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forged or unauthorized indorsements. Opin- 
ion: In the event the checks have been in- 
dorsed ''for collection^' or otherwise restrict- 
ively indorsed so as to indicate that the col- 
lecting bank is an agent and not an owner, 
the ''Paid*' stamp would not be suflScient 
and the drawee should require an express 
guaranty of genuineness for its protection. 
Vol. 4, p. 302, Nov., 1911. See 300. 

354. (S. Dak.) A bank receiving pay- 
ment of a check stamped the same "Paid;" 
the drawee bank which paid the check ob- 
jected to such stamp and questioned the au- 
thority of the presenting bank to place it pn 
the check. Opinion: The stamping of the word 
"Paid'' would seem to come within the rights 
of the presenting bank and drawee's re- 
fusal to pay because of objectionable stamp 
would probably be held unjustifiable. Vol. 
6, p. 755, May, 1914. 

Check issued to stranger payee 

See 667 et 9eq 

355. (lU.) A person claiming to be the 
payee of a cashier's check presents the same to 
the bank, properly indorsed, without proof of 
his identity and requests the issue of two 
checks to the same payee in lieu thereof. The 
bank seeks to know whether it can safely com- 
ply. Opinion: The bank in the absence of 
suspicious circumstances may rely on the pre- 
sumption that the holder is rightfully en- 
titled thereto, and may issue the substitute 
checks to the same payee, without liability 
thereon in the event the stranger is not the 
true payee and negotiates such checks upon 
indorsement of the name of the payee. Should 
the holder prove an impostor and if the in- 
dorsement of the original check proved a for- 
gery, the bank would, of course, be liable to 
the true payee of the original but would not 
be liable upon forged indorsements of the 
substitute checks. Yol. 10, p. 308., Oct., 
1917. 

Undated checks 

356. (Ga.) A check, though not dated, 
is a valid and negotiable order on the bank to 
pay on demand, but the absence of date may 
(although the point has not been decided) 
afford justification for drawee's refusal to pay 
until reasonable time for inquiry as to age of 
chedc, for, if check has been outstanding an 
unreasonable length of time, payment is at 
bank's peril. Vol. 7, p. 98, Aug., 1914. 

357. (N. Y.) An undated check is pre- 
sented through the clearing house, and the 



bank inquires as to its rights in paying same. 
Opinion: An imdated check is vahd and ne- 
gotiable under the Negotiable Instruments 
Law, provided it is all right in other respects, 
and should be paid upon presentment. VoL 
6, p. 241, Oct, 1912. 

358. (N. y.) A check is presented for 
payment, not bearing any date. The bank 
questions whether the check should be paid 
upon presentation. Opinion: Under the Ne- 
gotiable Instruments Law "the validity and 
negotiable character of an instrument are not 
affected by the fact that it is not dated." 
The undated check being a valid order to pay 
on demand can be paid by the bank upon pre- 
sentation. YoL 3, p. 402, Jan., 1911. See 
1144. 

Ketum of cancelled vouchers without 

receipt unsafe 

359. (Ore.) Under the statement (new) 
system as distinguished from the pass-book 
(old) system the pass-book is simply used 
for the entry of deposits, and the cancelled 
vouchers vdth the list of amounts thereof 
showing total and balance are returned to the 
depositor without any entry in the pass-book, 
the depositor receipting fbr the same. Any 
bank which adopts this system would be un- 
safe in mailing or otherwise parting with 
possession of the cancelled vouchers before it 
obtains a receipt therefor. It would not be 
an impracticable method for a bank^ make 
a monthly statement and mail a notice to its 
depositor to call and receipt for the same with 
cancelled vouchers. Vol. 6, p. 268, Oct., 
1913. 

Effect of provision ''vnth exchange" 

See 1004, 1061 

360. (Iowa.) A check drawn and pay- 
able at the same place contained the words 
**with exchange.'* The last indorser at- 
tempted to collect 10 cents exchange in addi- 
tion to the face amoimt of the check. Opin- 
ion: The words "with exchange'' have no ef- 
fect as in this case there could be no exchange. 
Vol. 4, p. 430, Jan., 1912. 

361. (Neb.) Where a check is drawn 
and payable at one and the same place, the 
words "with exchange'^ therein are without 
effect and meaningless. Where A in New 
York draws his check on his bank in New 
York "with exchange'' and mails it to a 
payee in Omaha, Nebraska, it is presumably 
the drawer's intention that the New York 
bank should pay the exchange on Omaha so 



45 



362 J 



DIGEST OP LEGAL OPINIONS 



that fhe payee might receive the face amount ; 
but to carry out that intention the check 
shonld specifically provide ''with exchange on 
Omaha." Vol. 5, p. 444, Jan., 1913. 

362. (S. Dak.) Where check is drawn 
merely *'with exchange" without specifying 
exchange on another place^ face of che<^ is 
proper sum payable. Vol. 4, p. 491, Feb., 
1912. 

Words and figures differ 

363. (Ind.) A check is presented at a 
bank drawn for $12 so stated in writing in 
the body of the instrument, but the marginal 
figures are stated $16.50. The bank ^Uer 
in (»shing the check paid out $16.50. 
Opinion: The sum payable on the check was 
$12. The Negotiable Instruments. Act pro- 
vides in part: '^Where the sum payable is 
expressed in words and also in figures, and 
there is a discrepancy between the two, the 
sum denoted by the words is the sum payable ; 
but if the words are ambiguous or imcertain, 
reference may be had to the figures to fix the 
amount.'* Vol. 11, p. 390, Jan., 1919. 

364. (Okla.) A check was drawn for 
the written amoimt of eighty dollars, but the 
marginal figures are $8.00 and the words 
*'not over ten dollars*' were stamped thereon. 
The instrument was negotiated for eighty 
dollars, and that amount paid by the drawee. 
The drawer refused to be charged with the 
eighty dollars. Opinion: While no positive 



conclusion can be arrived at as to whether 
the drawee can charge the full amount to the 
drawer's account, it seems probable that the 
words "not over ten dollars'' would be notice 
to the drawee and protect the depositor. If 
the drawee ,were held responsible, it is prob- 
able that it would have a right to recover the 
excess from the bank receiving payment. 
. Vol. 6, p. 686, April, 1914. 

365. (S. C.) A bank refused to pay its 
customer's check, which was written for **two 
dollars" but which contained the marginal 
figures of "$200," the credit balance of the 

.customer being $190. The drawer threat- 
ened to sue the bank, although the latter had 
tendered the $2 to the holder on the same day 
the check was presented, which tender was 
refused by request of the drawer. Opinion: 
Where there is a discrepancy between the 
words and figures, the words control, but 
the court may justify the bank's refusal to 
honor the check because the figures are an 
index of the sum payable in the body and 
contributed to mislead the bank. Nominal 
damages at most might be awarded the cus- 
tomer. Vol. 6, p. 757, May, 1914. 

366. (Wyo.) A diedt was presented 
for payment in which the figures read 
$181.50 and the body of the check read One 
Eighty One and 50-100, the hundred being 
omitted. Opinion: It would be safe for a 
bank to pay $181.50, because where the words 
are ambiguous, reference may be had to the 
figures. Vol. 4, p. 426, Jan., 1912. 



COLLECTION 



BUI of lading draft 

See 136 et teq, 247, 264 

• 

367. (La.) A bank through error 
mailed a draft and an indorsed order bill of 
lading to the consignee. The consignee ob- 
tained tixe goods upon the bill of lading with- 
out paying for the draft Opinion: The 
bank is liable to its customer for the amount 
of the draft on the ground of negligence. 
Vol. 4, p. 556, March, 1912. 

368. (N. y.) A bank received from a 
firm for collection a draft with a bill of lading 
for a motor cycle attached. The firm by 
letter agreed with its customer that the ma- 
chine would be shipped subject to examina- 
tion, but the bill of lading was silent on this 
point. Knowing that this condition ex- 
isted, the bank on receipt of the customer's 



deposit for the amoimt of the draft surrend- 
ered the bill of lading. The customer pre- 
sented the bill of lading, received and tried 
the machine, but being dissatisfied there- 
with returned it to the freight office and 
received a new bill of lading. This he at- 
tached to the draft and returning same to 
the bank was repaid his deposit. The firm 
lost the sale. Opinion: The collecting bank 
is not liable for any neglect of duty. It had, 
in the absence of contrary instructions, a 
right to rely on the letter of the firm permii- 
ting inspection as evidencing the agreement 
between seller and prospective buyer, and to 
construe this permission as extending to an 
actual test and for that purpose to surrender 
the bill of lading, safeguarding its principal 
by requiring a conditional deposit to be re- 
funded if the machine proved unsatisfactory. 
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Such deposit was not a payment of the pur- 
chase price, the surrender of which would 
haTe made the bank responsible. Vol. 5, p. 
101, Aug., 1912. See 250. 

369. (Tex.) A bank receives for col- 
lection a draft to which is attached a bill of 
lading which allows inspection. The car has 
not yet arrived. The bank questions whether 
it shall hold for arrival of car or protest im- 
mediately. Opinion: The better practice is 
to hold tiie draft for a reasonable time before 
presentment to permit of arrival and inspec- 
tion. Vol. 4, p. 557, March, 1912. 

Circuitous routing 

370. (Mont.) A city in southern Mon- 
tana is a commercial center for points along 
two forks of a railroad running from there 
south intp Wyoming. A bank at the south- 
em end of one of these forks holds a check 
on a town along the same line, a little distance 
to the north. Instead of sending direct to 
the tovm of the drawee, the check is- for- 
warded to the central clearing point in south- 
em Montana. The question arises whether 
this is reasonable diligence. Opinion: Such 
circuitous method of presentment, although 
declared negligent in some early cases, has 
been held reasonable diligence by one court 
under the Negotiable Instruments Act. A 
special state statute legalizing the customary 
mode of presentment through bank corres- 
pondents is desirable in the interest of cer- 
tainty. Vol 2, p. 105", Sept., 1909. 

371. (Pa.) Where a bank in Baltimore, 
holding for collection a check on an interior 
dty in Pennsylvania, mails same to its Pitts- 
burgh correspondent and the latter after 
making the collection defaults as to the pro- 
ceeds, the routing through Pittsburgh instead 
of direct to an agent in the city of the drawee 
is not negligent. Vol. 6, p. 209, Sept., 1913. 

372. (S. Dak.) A bank in South Da- 
kota receives from the payee a check drawn 
on a bank eighteen miles distant. Instead of 
forwarding direct to a bank in the drawee^s 
town, the collecting bank mails the check to 
its Chicago correspondent and it reaches the 
drawee by a circuitous route. Payment was 
refused and the notice of dishonor does not 
reach the payee until five days after the payee 
delivered the check. Did the coUectingbank 
exercise due diligence? Opinion: Under 
the state statute wnich defines due diligence 
in making collections, the collecting bank 
did in tins case exercise due diligence in 
adopting such method of presentment. The 



payee is responsible as indorser. Vol. 3, p. 
144, Sept., 1910. 

Selection of correspondent 

373. (Ind.) A check drawn by B on a 
bank in South Dakota was deposited by the 
payee M in an Indiana bank, and was for- 
warded to a Louisville, Kentucky bank, 
thence to a Chicago bank, thence to a central 
South Dakota bmk, wliich forwarded it to 
another South Dakota bank at the place of 
the drawee. The drawee paid the check and 
charged it to the account of the drawer and 
the collecting South Dakota bank remittod 
therefor by its draft, which was not paid be- 
cause of the failure of such bank. Opinion: 
In case of loss, it would fall upon the payee 
M, the owner ^f the check, and not upon any 
of the banks which handled the check for col- 
lection. The authorities of Indiana, Ken- 
tucky, Illinois and South Dakota hold that 
the collecting bank is not responsible, pro- 
vided it uses due diligence in selecting a suit- 
able correspondent In Soutii Dakota the 
payee M would have a preferred claim against 
the receiver. Vol. 4, p. 654, March, 1912. 

374. (Miss.) In Mississippi the bank 
imdertaking the collection of paper merely 
undertakes to use due care in selecting a sub- 
agent and in transmitting the paper, and is 
not responsible for the defaults of corres- 
pondents, if duly selected, who are not its 
agents but the sub-agents of the owner of the 
paper. Vol. 6, p. 90, Aug., 1913. 

375. (Wis.) An item is entrusted for 
collection by bank. No. 1 to bank No. 2 and 
by the latter to bank No. 3, and there is a 
loss caused by the negligence of bank No. 3. 
The question is asked whether bank No. 1 
can hold bank No. 2, which has not been neg- 
ligent, or must look to bank No. 3 with whidi 
it has had no direct dealings. Opinion: In 
some states a bank undertalong a distant col- 
lection is an independent contractor liable 
for the defaults of the correspondents whom 
it selects, unless such liability is changed by 
agreement, while in other states, including 
Wisconsin, such bank merely undertakes to 
use due care in selecting a sub-agent and in 
transmitting the paper, and is not responsible 
for the acte or defaults of the latter. In 
Wisconsin bank No. 1 would have to look di- 
rectly to bank No. 3, which under sudi rule 
is its sub-agent. It is quite customary for 
banks in stetes where the rule first stated 
prevails, to change their legal liability in this 
regard by notices or contracte printed on their 
literature to the effect that in receiving out- 
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of-town items they act as agent only and dis- 
claim responsibility for acts and defaults of 
correspondents where duly selected* YoL 11, 
p. 673, June, 1919. 

Liability for default of correspondent 

376. (Ala.) A bank in Alabama cashed 
for its customer a draft drawn on a bank in 
Florida and forwarded the item to A, its cor- 
respondenty for collection. A forwarded to 
its correspondent bank B, which coUected 
from the drawee and failed before its draft 
in remittance could be paid. Opinion: Bank 
A, whether located in Alabama or Florida 
(tiie location not being given), is not respon- 
sible for the default of Bank B, provided B 
is a duly selected correspondent, because 
under the law of both states a collecting bank 
is not responsible for the default of sub- 
agents. If the Alabama bank received the 
check as agent for collection, it can charge 
the amount back to its customer's account. 
The authorities conflict on the question 
whether the holder of B's dishonored draft in 
remittance has a preferred claim against B's 
receiver. Vol. 7, p. 218, Oct, 1914. 

377. (Conn.) A bank in Connecticut 
received as collecting agent a check on a bank 
in Tennessee, which it forwarded to its cor- 
respondent, a Philadelphia bank. The cor- 
respondent in turn forwarded the item to its 
correspondent, the C bank, which collected 
from the drawee. Afterwards the C bank 
failed and its drirft in favor of the Philadel- 
phia bank was protested. Opinion: In Penn- 
sylvania and Connecticut the collecting bank 
is not liable for the correspondent's default, 
if duly selected. The owner of the check 
probably has a preferred claim against the 
failed bank. Vol 6, p. 686, April, 1914. 

378. (Miss.) A bank in Mississippi re- 
ceived for collection a check drawn on a bank 
in Louisiana. The check was sent to the 
Bank of C of New Orleans, which in turn 
sent the item to the bank of D. The bank of 
D failed after it had collected of the drawee. 
Opinion: Under the Mississippi law the Miss- 
issippi bank, taking the check not as owner 
but as a collecting agent, is not responsible for 
the loss occasioned by the failure of the D 
bank, and it can charge its depositor's ac- 
count. Under the Louisiana law the depos- 
itor can collect from the C bank, which is 
liable for the default of its correspondent, 
the D bank. Vol. 6, p. 433, Dec, 1913. 

379. (N. J.) The bank of A in New 
Jersey received for collection a check drawn 



on a bank in Arkansas. The check was sent 
to B bank of Philadelphia, which in turn 
sent it to its correspondent in St Louis. The 
St. Louis bank forwarded it to the bank of 
C, which collected the amount of the drawee 
and later failed. Opinion: In New Jersey 
the bank of A is liable for default of corres- 
pondent. As no such liability exists in 
Pennsylvania and Missouri, the sole redress 
of the bank of A is against the failed bank. 
VoL 6, p. 611, Jan., 1914. 

380. (N. M.) A bank receiving a check 
for collection forwarded the same to its cor- 
respondenty the X bank of El Paso, Texas. 
The Texas bank forwarded the item to its 
correspondent, which collected from the 
drawee and failed before remitting. Opinr 
ion: In Texas the El Paso bank is liable for 
the default of its correspondent, in the ab- 
sence of an agreement relieving it from such 
liability. In no event is the drawee which 
paid tiie check responsible. Decisions of 
other states conflict. Vol. 4, p. 564, March, 
1912. 

381. (OUa.) A check drawn on the H 
bank of Texas was deposited by the payee 
in an Oklahoma bank and was forwarded to 
the M bank of Texas, thence to the F bank of 
Texas, thence to the C bank of Texas, which 
forwarded it to another Texas bank at the 
place of the drawee. The drawee paid the 
check and charged the account of the drawer, 
and the collecting Texas bank remitted there- 
for its draft, but failed while the said draft 
was in transit. Opinion: Under the Texas 
decisions a bank is liable for the default of 
its correspondent and the loss would fall upon 
the C bank, unless it had protected itself from 
such default by an agreement. Assuming 
all of the Texas banks were thus protected, 
the question of responsibility for the lose 
would arise between the Oklahoma bank and 
the payee. Until the Oklahoma courts adopt 
either the rule that tbe collecting bank is 
liable for correspondente' defaults, or not 
liable if a suitebie correspondent is selected, 
the question is imcertain. Vol. 4, p. 612, 
April, 1912. 

382. (Tex.) A bank in Texas received 
from its customer an ouirof-town check for 
collection. The check was forwarded by it 
to a bank in Fort Worth, Texas, and by it to 
the E bank whidh in turn presented tne in- 
strument and received payment from the 
drawee. Before remitting the proceeds to 
the Fort Worth bank the £ bank failed. On 
whom should the loss fall? Opinion: Under 
the law of Texas, a bank receiving an out-of - 
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town check for collection is an independent 
contractor and is liable to its principal for the 
defaults of subsequent banks to whom the 
item is forwarded, unless, by stipulation, it 
relieves itself from such liability. YoL 10, 
p. 47, July, 1917. 

383. (Tex.) Tn Texas a bank receiving 
a draft for collection at a distant point is re- 
sponsible for the default of the correspond- 
ent. Said collecting bank is treated as an 
independent contractor and the subsequent 
agents as its own and not the sub-agents of 
the owner. Vol. 5, p. 879, Dec, 1912. 

Disclaimer of liability for negligence 

See 399 

384. (Mo.) The validity of an agree- 
ment, contained on a credit advice card and 
remittance letter, that ^Vhen instructions to 
the contrary are not given, items may be 
sent to the banks upon which they are drawn'' 
as relieving the sending bank from respon- 
sibility for loss through the failure of the 
drawee presents an unsettled question upon 
which the courts take diiferent views. VoL 
4, p. 432, Jan., 1912. 

Nora: The MiBsouri legialatiire in 1919 passed 
a law providing that the forwarding of iUmn 
direct to the paycMr shall be deemed due diligence. 

385. (Ore.) A bank submits a form of 
agreement to be signed by depositors, author- 
izing the collecting bank to mail checks direct 
to the drawee where there is only one bank 
in the place. The agreement is as follows : 

** Astoria, Oregon 

To the First National Bank of Astoria: 
Having deposited with you a check drawn 

by on at 

for $ , and there being no other bank 

in the said town to which you can send this 
check for collection, you are instructed to 
send it direct to the bank on which it is 
drawn, and I assume all responsibility for 
any failure on your part to receive full and 
fiofil payment from the said bank, either by 
failure of said bank to make returns or by the 
return of a draft which you are imable to 
collect.'* Opinion: In view of the numer- 
ous decisions which hold sending to the 
drawee negligent, such agreement might 
possibly be hdd to contravene public poUcy 
as a stipulation by the bank to be relieved of 
its own negligence, but this would be an ex- 
treme position in view of the fact that some 
courts justify such method of collection and 
the agreement would probably be held valid. 
VoL 2, p. 108, Sept, 1909. 



Non: The Oregon leffislature in 1919 passed a 
law providing that the forwarding of items direoi 
to the payor shall be deemed due diligenoe • 

Duty of collecting bank 

See 1097, 1118, 1119 

386. (Ala.) A bank received for collec- 
tion a check on which payment was refused 
because not properly indorsed. The bank 
returned the check for correction and in- 
quired as to its liability for failure to request 
certification, should the check afterwards be 
protested for lack of sufficient funds. Ofin' 
um: It is not unlikely that the courts might 
hold that due diligence requires that the 
collecting bank request certification before 
returning the check for correction, for such 
would seem the action a discreet person 
would take in his own interest in an attempt 
to insure ultimate payment. Although the 
payor bank is net obliged to certify, certifica- 
tion in such case is a common practice. The 
courts have not yet passed upon the precise 
question whether it is the duty of a collecting 
bank to request certification of an improperly 
indorsed check before returning same for cor- 
rection. VoL 7, p. 33, July, 1914. 

387. (CaL) A check drawn by A in 
favor of himself but not bearing his in- 
dorsement, was forwarded by B bank to a 
correspondent bank, which returned the item 
to B bank for indorsement, without first 
forwarding for payment by the drawee. 
Opinion: The action of the bank as collection 
agent was proper. Vol. 5, p. 100, Aug., 1912. 

388. (Conn.) Bank A received a time 
draft drawn on a party in the same state. 
The item was forwarded to its correspondent 
Bank B, which in turn forwarded it to its cor- 
respondent Bank C, located in the same place 
as the drawee. Bank C held the draft fifteen 
days without presenting it for acceptance, but 
presented it for payment at matiurity, when 
payment was refused. Opinion: The collect- 
ing bank must present a time draft for accep- 
tance when received and is negligent if it 
waits imtil maturity and merely presents the 
draft for payment. Vol. 8, p. 708, Feb., 
1916. 

389. (Kan.) A collecting bank for- 
warded a sight draft delivered in Ejinsas upon 
a bank in Missouri to its correspondent^ 
which presented the same to the drawee. In 
the meantime the drawer hurried home and 
stopped payment and the draft was protested 
and returned. Opinion: The bank used due 
diligence when it forwarded the draft in the 
usual course, and its customer has no reas(»i 
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to complain. In the absence of some special 
reason or instruction given the collecting 
bank, it was not inbmnbent upon it in the ex- 
ercise of due diligence to attempt to procure 
acceptance by telegram. Vol. 4, p. 665, 
March, 1912. 

390. (N. M.) A Texas bank receiving 
a note for collection forwarded it to a bank in 
Utah, with specific instructions to have the 
instrument collected by that bank^s attorney. 
The Utah bank held the note for four months 
before returning the same uncollected. Optfir- 
ion: The Utah bank, having undertaken the 
collection, must use reasonable diligence, and 
its retention of the note for four months 
without advising the Texas bank is itself a 
negligent act. If it can be proved that the 
debtor could have been forced to pay by 
prompt action, but has since become insolvent, 
the Utah bank is liable for the amount of 
damages proved. Vol. 8, p. 911, April, 1916. 

Express company as collecting agent 

391. (Ala.) A collecting bank forwards 
items by express for collection which it has 
been instructed to have protested in the event 
of non-payment; the bank knows that the ex- 
press company does not undertake to have the 
items protested. Opinion: The company is 
not a suitable agent for collection of protest- 
able items and the bank is negligent in select- 
ing such agent. Vol. 4, p. 218, Oct., 1911. 

392. (Tenn.) The Interstate Commerce 
Commission has not ruled that express com- 
panies have no right to make collections. A 
drawer has a right to insert words in his check 
restricting the collection through specified 
channels, as for example '^Not valid if paid 
through the T Express Company.'* Vol. 3, 
p. 674, May, 1911. See 325, 326, 327. 

Following instructions 

393. (Ala.) Where a bank holds for col- 
lection checks upon itself without a deposit 
against the same and receives a specific de- 
posit from its customer to be paid upon a 
later described check, its duty is to obey the 
instructions and in so doing it incurs no lia- 
bility to the owners of the checks which it 
holds for collection. Where several checks 
are received any one of which would be an 
overdraft, the bank if it chooses can pay an 
overdraft and apply a future deposit tiiereto. 
VoL 8, p. 909, April, 1916. 

394. (Cal.) A bank in California for- 
warded to another bank in the same state a 



note payable in Iowa, which had matured 
nearly ten years previously, with instructions 
to collect, obtain a new note, or place in the 
hands of an attorney, and failing in any of 
the foregoing, to return the note within ten 
days of its receipt. The collecting bank 
undertook the collection but neglected to 
follow the instructions, and returned the note 
after it became outlawed, to the owner's dam- 
age. Opinion: The bank is liable for such 
damages as were caused by its neglect of duty. 
The owner lost his remedy at law and his 
prima fade damages are the full amount of 
the note. Vol. 6, p. 664, April, 1913. 

395. (Kan.) A bank forwarded to its 
correspondent a draft with the following in- 
structions : *'This item is payable on presenta- 
tion and is not to be held for arrival of goods, 
for the convenience of the drawee or for any 
other reason. If not paid on presentation 
protest and return immediately, advising by 
telegraph. Our customer will hold the col- 
lecting bank strictly accountable for failure 
to foUow the foregoing instructions.'* The 
item was properly protested and handled in 
accordance with instructions, except that the 
bank failed to wire the protest Had the 
sending bank paid out money in the trans- 
action, would the collecting bank have been 
liable? Opinion: A bank acting as agent for 
collection is under duty to follow special in- 
structions with regard to the collection and 
for any neglect to follow instructions, from 
which damage results, it will be liable to its 
principal. Vol. 11, p. 166, Sept., 1918. 

396. (Pa.) A bank received three in- 
dorsed notes for collection with instructions 
to protest if not paid, and upon learning that 
renewals had been forwarded, returned the 
notes to its principal without protesting or 
taking steps to hold indorsers. The renewals 
were not received by the principal, and would 
have been unacceptable if received, as upon 
non-payment the principal intended to bring 
suit against the maker and indorsers. Opin- 
ion: The collecting bank is liable to its prin- 
cipal for any loss sustained because of viola- 
tion of instructions. Vol. 5, p. 100, Aug., 
1912. 

397. (Tex.) A draft is marked "no pro- 
test,^' but the letter of instructions reads 
"protest all items $10 and over unless marked 
X,** and there is no X marked on the letter 
opposite the listed item. Opinion: It is safer 
for the collecting bank to be governed by the 
letter of instructions, as they are the instruc- 
tions from the immediate principal. Vol. 4, 
p. 656, March, 1912. 
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Forwarding paper direct to drawee 

Nois: A bill reoammended hv the American 
Bankers Association which provides that the for- 
warding of an item by a oank directly to the 
payor diall be deemed due diligence and the fail- 
ure of the payor bank to account for the proceeds, 
thall not render the forwarding bank liable, 
provided it has used due diligence in other 
respects, became law in 1919 in the following 
states: Michirai, Minnesota, Missouri, Nevada, 
New Mexico, North Carolina, Ohio, Oregon, South 
Dakota. A similar law was passed in Louisiana 
in 1916 and in Montana in 1917. 

398. (Ark.) A New York bank sent a 
check on the State Bank of 0., Arkansas, to 
a bank at H., Arkansas, which sent it to a 
Little Bock bank. The latter sent it to its 
Kansas City correspondent and the Kansas 
City bank sent the check direct to the drawee, 
receiving St Louis exchange which was not 
paid because of the failure of the bank 
drawee. Opinion: The Kansas City corres- 
pondent was negligent in mailing the check 
direct to the drawee and is responsible if the 
loss is a result of this negligence. If, how- 
ever, it can prove the check would not have 
been paid if payment had been demanded by 
an independent ag^it, it might escape liabil- 
ity, for although negligent, no loss would have 
resulted thereirom. Assuming the non-liabil- 
ity of the Kansas City bank, the question of 
negligence of the Little Bods bank, and lia- 
bility if loss resulted therefrom, depends upon 
whetiier the requirement of presentment with- 
in a reasonable time was violated by the cir- 
cuitous method of forwarding, upon which 
question the courts differ. Vol. 4, p. 494, 
Feb., 1912. 

399. (Ga.) A customer deposited for 
collection a check drawn on a Texas bank. 
The collecting bank mailed the item direct 
to the drawee and failed to hear from the 
same for over two years, during which time 
the drawee's name disappeared from the bank 
directory. Depositor did not sign deposit 
slip relieving bank from responsibility for 
losses in the mail. Opinion: The collecting 
bank was negligent and is liable to its cus- 
tomer for the loss resulting. The sending 
of the check direct to the drawee was a negli- 
gent act and the presumption is the check 
was received by the drawee and not remitted 
for. But, assuming loss in mail, the failure 
to promptly trace was negligence, and even if 
depositor signed slip this would not relieve 
the bank from the consequences of its own 
negligence. Vol. 4, p. 154, Sept., 1911. 

400. (111.) A bank in Illinois received 
for collection certain checks which it for- 



warded direct to the drawee, the only bank 
in the place. The drawee remitted a draft 
in payment, which was protested because of 
the drawee's failure. Opinion: The sending 
of the checks direct to the drawee, unless jus- 
tified by custom, is such negligence as will 
render the Illinois bank liable, whether it 
took the paper as owner or as collecting agent 
As holder of the protested draft, it has no 
preferred claim against the failed bank. VoL 
6, p. 628, March, 1914. 

401. (La.) Mailing a check direct to 
the drawee is held an act of negligence in 
Texas and other states, and if loss results the 
sending bank is liable. Vol. 2, p. 19, July, 
1909. 

402. (Miss.) A bank sent a check re- 
ceived for collection direct to the drawee. 
The collecting bank received in payment the 
drawee's draft, which was protested because 
of the latter's failure. Opinion: Sending 
check direct to drawee is negligent and send- 
ing bank is liable for resultant loss. Vol. 6, 
p. 686, April, 1914. 

403. (Mont.) The payee of a check de- 
posited it in a bank for collection and the 
bank mailed it to a correspondent, which 
latter bank mailed check directly to the 
drawee. After charging the amount to the 
drawer, the drawee failed without remitting 
to the correspondent. Opinion: The drawer 
is discharged, the payee is relieved from r^ 
sponsibilify and the correspondent of the first 
bank is responsible because of mailing the 
check direct to the drawee. Vol. 4, p. 217, 
Oct., 1911. 

404. (N. Y.) A bank in Cleveland, to 
whom a check had been forwarded for coUeo- 
tion, mailed the item direct to the drawee in 
Ohio, which held it ten days and then re- 
turned it unpaid and unprotested because the 
drawee had failed. Opinion: The drawer is 
discharged to the extent of the loss caused by 
the delay and the Cleveland bank is respon- 
sible for its negligence. Vol. 6, p. 276, Oci, 
1913. 

405. (N. M.) A draft on a bank at 
Clovis, New Mexico, was deposited in a bank 
at Las Vegas, forwarded to a bank at El 
Paso, Texas, from thence to a bank at Tu- 
cumcari. New Mexico, and by the latter for- 
warded by mail direct to the drawee bank at 
Clovis. The Clovis bank paid the same by 
its own draft, which was dishonored because 
of the bank^s failure. Opinion: The collect- 
ing bank mailing the check direct to the 
drawee and taking the worthless draft in pay- 
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ment is responsible for the loss. YoL 6, p. 
35, July, 1918. 

406. (Okla.) The majority of courts 
hold that mailing a check direct to the drawee 
is improper, even though the drawee is the 
only bank in the place. There is need of 
legislation defining due diligence in the pre- 
sentment and collection of distant items in 
accordance with legitimate banking customs. 
Vol. 2, p. 73, Aug., 1909. 

407. (Pa.) A collecting bank which 
sends a dieck direct to the drawee for pay- 
ment does not use due diligence and is liable 
for any loss resulting. Vol. 6, p. 820, June, 
1914. 

408. (Pa.) A bank receiving for collec- 
tion a check forwarded the same direct to the 
drawee and not to its correspondent, for the 
purpose of facilitating collection. The 
drawee failed before its draft in payment 
could be collected. Opinion: Sending check 
to drawee is negligent and the collecting bank 
is liable if loss results therefrom. Vol. 6, 
p. 208, Sept, 1913. 

409. (Tex.) A customer deposited for 
collection a check which was forwarded by 
mail by a correspondent bank in Dallas to the 
drawee bank, being the only bank in the place. 
The drawee sent l£e Dallas bank its draft, but 
in the meantime failed. Opinion: Assuming 
a custom can be proved of sending a check to 
the drawee where the only bank in the place, 
the Texas courts wiU probably hold the Dallas 
bank free from negligence, and the customer 
would have to look solely to the assets of the 
drawee. VoL 6, p. 34, July, 1913. 

Insolvency of collecting bank 

410. (Ala.) A check was forwarded *^for 
collection and returns'' and the collecting 
bank failed after making the collection. 
Opinion: The proceeds in the hands of the 
failed bank are recoverable as a trust fund 
provided their identity can be traced. Where 
a failed bank in Alabama is not a trustee but 
a debtor for collection proceeds, a creditor, 
unless he is a depositor, is subordinated to 
claims upon non-interest bearing deposits. 
VoL 8, p. 40, July, 1916. 

411. (Del.) A bank in Delaware re- 
ceived from its customer ''subject to final 
payment^ ' a check drawn on a trust company 
in North Carolina. The check was for- 
warded to a Baltimore correspondent, thence 
to a bank in the same place as the drawee, 
which collected from the drawee and failed 
two days later without remitting. Opinion: 



The amount is chargeable back by the Bal* 
timore bank to the Delaware bank, and by the 
latter to its customer, who, however, has a 
claim upon the receiver of the failed bank for 
the full proceeds as a trust f imd. Under the 
law of Maryland a collecting bank is not liable 
for its correspondent's defaults, and this 
would relieve the Baltimore bank. In Del- 
aware, the point is not decided, but the credit 
of the check "subject to final payment would 
relieve the Delaware bank. VoL 9, p. 49, 
July, 1916. 

412. (Fla.) A check drawn on a Florida 
bank is cashed in Kansas City, is forwarded 
through the mail and the proceeds remitted 
by the drawee to the last collecting bank, 
which fails before itself remitting. The 
Kansas City bank seeks to recover from the 
drawer. Opinion: When the proceeds were 
remitted by the drawee to the collecting bank, 
this constituted payment which discharged 
the drawer. The owner bank in Kansas City 
which first cashed the check, would, therefore, 
have no recourse upon the drawer but must 
look to the assets of the failed bank for reim- 
bursement. Vol. 9, p. 828, April, 1917. 

413. (Kan.) A customer shipped a car 
.of com and deposits with his bank a draft 
drawn on the consignee with bill of lading at- 
tached, with instructions that the same should 
be sent to the First National Bank of X, 
Kansas, for collection. The draft was col- 
lected and remitted for by the collecting 
bank's draft, which was dishonored because 
of insolvency. Opinion: The customer's 
bank because of the special instructions took 
the draft not as owner but as agent for collect 
tion and can charge the amount back to the 
customer. Although the customer received 
credit for the drsift, it would be regarded 
merely as provisional, which could be re- 
voked upon non-payment. The customer 
would be entitled to payment of the proceeds 
in full by the receiver of the collecting bank. 
VoL 1, p. 366, AprU, 1909. 

414. (Mich.) An item drawn on B 
bank sent for collection to C National Bank 
in Michigan was collected and remitted for 
by that bank's draft, which was dishonored 
because of the bank's failure. Opinion: 
Under the law of Michigan (the authorities 
elsewhere being in conflict) bank owning 
item collected is entitled to payment of pro- 
ceeds in full by receiver. VoL 2, p. 417, 
April, 1910. 

415. (Mont) Where A deposits money 
in H bank to pay a draft which is forwarded 
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by B to H bank for collection and H bank 
applies money and sends its own draft in re- 
mittance, which is dishonored because of its 
failnrCy tiie loss falls on B, not on A. Vol. 
5, p. 379, Dec, 1912. 

Preferred claim against insolvent collect- 
ing bank 

See 373, 376 

416. (Wash.) A bank took a check for 
collection and credit, but credit was not given 
at the time of deposit and the returns were 
not received until after the bank had failed. 
Opinion: The depositor is entitled to the en- 
tire proceeds. The check was deposited at a 
time when the bank was insolvent and re- 
mains the property of the depositor. YoL 7, 
p. 387, Dec, 1914. 

417. (Wis.) A note was sent to the 
First National Bank of X for collection, and 
the amount was paid to said bank at matu- 
rity, by a check against the account of one M 
in said bank. Two days later ihe bank 
faOed. The receiver forwarded to the owner 
the draft of the First National Bank of X 
which had been drawn for the purpose of re- 
mitting for the collection. Opinion: The 
owner of the draft has no preferred daim 
against the insolvent bank, there being no 
increase of the bank's assets by the trans- 
action. Vol. 2, p. 484, May, 1910. 

Collection of draft covering interstate 
shipment of liquor 

418. (Mo.) A bank collecting a draft 
with a warehouse receipt for intoxicating li- 
quor attached, coming from another state, 
would not violate Section 239 IT. S. Criminal 
Code, under which, according to a Federal de- 
cision in North Dakota, it is unlawful for a 
bank to collect a bill of lading draft covering 
an interstate shipment of intoxicating liquor. 
VoL 6, p. 169, Sept., 1912. 

419. (Pa.) Section 239 of the United 
States Criminal Code makes it criminal for 
a bank to collect a draft with a bill of lading 
attached covering a shipment of intoxicating 
liquor from one state to another. Vol. 4, p. 
614, April, 1912. 

Items received oy insolvent banker 

420. (Va.) Where a private banking 
firm receives paper for collection, knowing at 
the time that it is insolvent and will not be 
able to make a return. Opinion expressed 
that this is such fraud as will entitle the de- 



positor of the items to reclaim the same or 
their full proceeds from the receiver or as- 
signee. Vol. 3, p. 622, March, 1911. 

Lien on paper forwarded 

421. (W. Va.) The bank of A received 
for collection from the bank of C, which 
thereafter failed, a note drawn by B and in- 
dorsed in blank by the payee, ^Tay to the 
order of any bank, banker or trust company/' 
Opinion: This form of indorsement indi- 
cated that the bank of C was not the owner 
but the collecting agent for the note. A bank 
therefore acquired no right of lien upon the 
paper for an indebtedness to it of the bank of 
C. Vol. 6, p. 372, Nov., 1913. 

422. (W. Va.) The bank of A received 
from the bank of C for collection a draft 
drawn by B, both banks having mutual deal- 
ings. After the C bank had failed the draft 
was paid and the A bank, having no knowl- 
edge from the form of the draft that the C 
bank was not the owner, credited the latter 
bank with the amount. Opinion: Unless the 
A bank knew that the C bank was the col- 
lecting agent of the drawer, it had a lien upon 
the paper or its proceeds for a balance of 
account due from the failed bank. Vol. 6, 
p. 91, Aug., 1913. 

Liability for not turning over proceeds 

423. (Ind.) Where J gave D his check 
to take up a note upon which J was surety 
and after the check had been paid, the collect- 
ing bank returned the money to the drawee 
because the latter claimed payment had been 
made by mistake, and that J had counter- 
manded it. Opinion: That such collecting 
bank is liable to D for the money so collected, 
and that this liability would exist, even 
though the note for which the check was 
given was based on an illegal consideration. 
Vol. 1, p. 60, Aug, 1908. 

Recovery of proceeds paid in advance of 

collection 

424. (N. Y.) A New York bank re- 
ceived for collection a check drawn on Bank 
A of North Carolina and forwarded it to its 
Baleigh correspondent. The Baleigh bank 
forwarded the item to its corresponde^t, 
Bank B, which collected from the drawee. 
The Baleigh bank took its correspondent's 
draft as cash and in advance of collection re- 
mitted to the New York bank. Bank B 
failed and its draft was dishonored. Opin- 
ion: In North Carolina a collecting bank is 
not liable for its correspondent's default, if 
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duly selected^ and in the absence of negli- 
gence on the part of the Baleigh bank and 
unless payment of the proceeds led the New 
York bank to do sometiiing which if repay- 
ment was made would result to its injury, the 
payment by the Raleigh bank is not final but 
can be recovered as money paid by mistake 
without consideration. Vol. 4, p. 94, Aug., 
1911. 

Charging note against subsequent deposit 

425. (Ohio.) A bank received for col- 
lection a note payable at the same bank and 
the maker's account is insufficient at matu- 
rity. The maker made a subsequent deposit, 
sufficient to meet the past due instrument. 
Opinion: The bank should not charge the 
instrument against the subsequent deposit 
without express instructions from the maker. 
Vol. 5, p. 309, Nov., 1912. See Notes pay- 
able at bank, 1007 et seq. 

Duty to trace unacknowledged items 

426. (Ark.) A collecting bank which re- 
ceives and forwards an item to a correspond- 
ent which is not acknowledged or remitted 
for in due course, must promptly trace such 
item and notify its principal, and a delay of 
47 days is unreasonable and will make the col- 
lecting bank responsible to its principal for 
the loss. Vol. 11, p. 557, April, 1919. 

427. (Tex.) On July 31, 1918, a cus- 
tomer deposited a check drawn on a bank in 
L., Texas. The bank of deposit sent the 
check as a cash item to its correspondent at 
A., Texas, which at once sent it to the drawee 
bank. On November 22, 1918, four months 
later, the correspondent bank at A. reported 
that the check had been lost between A. and 
L. The correspondent bank contends that it 



took the check subject to final payment and is 
not responsible. Opinion: It is the duty of 
a collecting bank to ascertain within a rea- 
sonable time whether paper entrusted to it 
for collection and transmitted by it to a cor- 
respondent has been received by such corres- 
pondent; and if not, to advise its customer of 
such fact and it is liable for loss resulting 
from its failure to do so. Just what consti- 
tutes a reasonable time depends upon the 
facts of each individual case. In a Kentucky 
case a delay of eight days was held to amount 
to negligence. Vol. 11, p. 610, May, 1919. 

Payment against uncollected funds 

Relation of bank upon deposit of check. See 299 

428. (Conn.) The majority of courts 
hold (some decisions contra) that upon 
credit to a depositor of a check indorsed in 
blank, title passes to the bank and the de- 
positor has an immediate right to check 
against the credit unless there is a contrary 
understanding or agreement based on (1) 
general usage not to pay against uncoUectea 
funds, (2) notice printed in pass-book or on 
deposit slip, (3) special agreement with par- 
ticular depositor, (4) crediting deposit as 
paper and not as cash. Vol. 2, p. 333, Feb., 
1910. 

429. (111.) A bank credited its depos- 
itor with a dheck on an out-of town point, 
still uncollected. The depositor presented 
his check against said item for certification. 
Opinion: The bank is not obliged to certify 
the check. Under the law of Illinois, in the 
absence of a contrary agreement or usage, a 
bank becomes a debtor for deposited items 
immediately upon credit, but the custom is 
quite universal not to pay checks against such 
credit prior to the collection of the items it 
represents. VoL 7, p. 1001, June, 1916. 
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Power to indorse for accommodation 

430. (N. J.) As a general proposition 
no corporation in any state, in the absence of 
statutory authority, has power to make or in- 
dorse paper for accommodation. Such paper 
is valid and enforceable only in the hands of 
a holder taking the same before maturity, in 
good faith and without notice. Vol. 8, p. 
250, Sept, 1916. 

Failure to adopt by-laws 

431. (Miss.) A corporation transacts 
business without adopting any by-laws. The 
corporation becoming involved in damage 



suits and approaching insolvency questions 
the validity of its corporate acts by reason of 
the omission. Opinion: When the govern- 
ing statute in express terms confers upon a 
corporation the power to adopt by-laws, the 
failure to exercise the power will be ascribed 
to mere non-action, which will not render 
void any acts of the corporation which would 
otherwise be valid. Vol. 6, p. 668, April, 
1913. 

Nature of unpaid dividends 

432. (N. J.) Where a dividend has been 
declared, but remains unpaid, conflicting 
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authorities reviewed showing view more gen- 
erally prevailing to be (a) if dividend speml- 
ly set apart or segregated it is a trust fund, 
not liable for debts of corporation, -and in 
event of insolvency unpaid stockholder is 
preferred to common creditor, but (b) if not 
specially set apart it remains property of cor- 
poration, liable for its debts and unpaid 
stockholders not preferred in case of insolv- 
ency. Some courts, however, hold that mere 
declaration constitutes a trust fund without 
special Segregation. Vol. 6, p. 372, Nov., 
1913. See 212, 221, 228, 237, 238. 

Right of purchaser of stock to dividend 

433. (N. Y.) A man purchased stock 
through a brokerage firm. After the stock 
had l^n sold, and before it had been trans- 
ferred on the company^s books, a dividend 
was declared and the check mailed to the 
previous owner. The brokerage office claims 
the check should be given to the new owner. 
Opinion: Where a dividend is declared after 
stock is sold, it belongs to the purchaser, 
although the transfer has not been recorded 
on the books and the company has paid the 
dividend to the person appearing on its books 
as the owner. VoL 10, p. 660, March, 1918. 

Signature to corporation note 

434. (Me.) An order, note or agree- 
ment was signed ''John Smith Company, 
John Smith, Treasurer,'' without the prefix 
'T)/' before ''John Smith.'' Opinion: Such 
form of signature is generally held to be the 
signature of the corporation alone (such is 
the case in Maine) although in one or two 
states it has been held to import an obligation 
both of the company and John Smith indi- 
viduaUy. Vol. 5, p. 765, May, 1913. 

435. (N. Y.) A corporation note was 
executed as follows : 

♦1,000 Buffalo, N. J., June 4, 1911. 

On demand after date, we promise to pay 
to the order of ourselves at the First National 
Bank, Buffalo, N. Y., one Thousand Dollars. 
Value received with interest. Home Hard- 
ware Co. H. I. Jones, Treas. Indorsed 
Home Hardware Co., H. I. Jones, Treas. 
The question was raised as to the personal 
liability of H. I. Jones, thereon. Opinion: 
A note reading "We promise to pay" signed 
"Home Hardware Co., H. I. Jones, Treas." 
is generally held to be the note of the 
corporation alone equally as if the word 
"by*' were prefixed to the name of the treas- 
urer and the latter is not personally liable. 



The point has not yet been decided in New 
York. Vol. 4, p. 306, Nov., 1911. 

436. (N. Y.) Where the name of the 
corporation is not designated as the sole 
promisor in the body of the note and it is 
signed merely "John Jones," Treasurer," the 
weight of authority is that the word "Trea- 
surer" is merely descriptive of the person and 
not of the character of the liability and that 
Jones will be personally liable. Had John 
Jones in the above case signed "As Treasur- 
er," without disclosing his principal he would 
not have been shielded from personal liabil- 
ity. Vol. 3, p. 466, Feb., 1911. 

437. (N. Y.) Where a corporation note 
simply reads "I" or "We" promise to pay, 
without reciting in the body of the promise 
that "The Smith Manufacturing Co." pro- 
mises to pay, the form of the signature which 
should be used by an ofScer authorized to 
sign, in order to free himself from personal 
liability, should be either "The Smith Man- 
ufacturing Co. by John Jones, Treasurer," 
or "For the Smith Manufacturing Co., John 
Jones, Treasurer." Vol. 3, p. 466, Feb., 
1911. 

438. (N. C.) According to the weight 
of authority a note signed "Doe Manufactur- 
ing Company, John Doe, President, Jim Doe, 
Treasurer," is held to be the obligation of the 
corporation alone, although the word 'T)y" or 
"per" is not prefixed to tiie signature of the 
ofiScers, but in a few states where the form of 
the note reads "we promise to pay" the sig- 
nature would be prima facie evidence binding 
both corporation and ofScers individually. 
Vol. 7, p. 386, Dec, 1914. 

Voting control by fraction of share 

439. (Wash.) A corporation organized 
with a capital stock of 1,000 shares at $100 a 
share has thre^ shareholders, A, B and C. 
A owns two certificates for 499.80 shares and 
40 shares, totaling 500.20 shares, as against 
B and C, the owners of two certificates of 
249.90 each, totaling 499.80 shares. The 
question is raised as to whether A could con- 
^ol the corporation by a fraction of a share. 
Opinion: The control of the corporation 
would be held to rest in A because he is the 
majority stockholder. A single share is the 
voting unit and a fraction of a share cannot 
be voted in the absence of an express provi- 
sion therefor in a statute or by-laws of the 
corporation. But if A was unable to exercise 
control by inability to vote the fraction, a 
court of equity would doubtless enforce his 
rights. Vol. 7, p. 995, June, 1915. 
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Voting power of stockholder 

See 226, 242, 243 

440. (Wash.) At common law each 
stockholder in a corporation has one vote, ir- 
respective of the number of shares held by 



him. This has been changed by statute in 
most states, which hold that the stockholder 
has one vote for each share of stock owned bj 
him, and in some states cumulative voting is 
provided for. Vol. 7, p. 995, June, 1916. 
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Payment of deposit to administrator 

441. (Kan.) A bank refused to pay a 
check drawn against the account of its de- 
ceased depositor until further evidence of the 
drawer^s authority. The drawer, who was 
the administrator, claimed that the indorse- 
ment of the bank through whom the check 
was presented was sufficient assuranoe that 
he had been legally appointed administrator. 
Opinion: A bank has the right to demand the 
production of letters of administration before 
paying the deposit of a decedent upon check 
of one claiming to be administrator. Yol. 
10, p. 852, June, 1918. 

Right to credit decedent's accoimt 

442. (N. J.) Several certified checks 
payable to a decedent were offered for deposit 
to the credit of the decedent's account by one 
of the executors, prior to the qualification of 
the executors under the will of the decedent. 
Opinion: A bank whose customer has de- 
ceased may properly, in the interests of his 
estate and before an executor or administra- 
tor has qualified, receive money or checks 
offered by a debtor of the decedent and place 
them to the credit of his account, but until 
the bank has been duly authorized to receive 
such money or receive and collect such checks, 
payment of the latter would not be a dis- 
charge of liability to the estate and the payors 
would, in the event of the failure of the bank, 
remain liable to the estate. Vol. 5, p. 245, 
Oct, 1912. 

443. (N« Y.) A owes a customer of the 
bank, who is deceased, and wishes to deposit 
the amount in the bank for him. The ques- 
tion is whether the amount should be credited 
to the account of the decedent or to the ac- 
count of his estate. Opinion: Strictly the 
bank has no right to receive the deposit to the 
credit of the estate unless authorized by the 
legal representative. But it might be con- 
venient for the bank to credit it to the estate 
to be held for and paid to the representative. 
VoL 6, p. 176, Sept., 1912. 



Deed for annuity 

444. (Okla.) A, the owner of a tract of 
land, proposes to deed it to B upon the condi- 
tion that B pay A an annuity of $1,000 during 
A's lifetime, and thereafter upon A's death 
to continue the annuity to C during C's life- 
time. A wishes to construct the proper form 
of deed. Opinion: The deed could be drawn 
with a condition subsequent incorporated 
therein by the use of the words '^pon condi- 
tion^' witii a clause providing for the reentry 
of A or Ins heirs upon the land on the breach 
of such condition. Vol. 5, p. 104, Aug., 
1912. 

Delivery of deed after death 

445. (Mo.) A widow with two children 
owns land, and does not want to make a will. 
She proposes to make deeds to each child, 
which she can hold until her death and then 
have them delivered to the two children. 
Opinion: Deeds executed by the grantor to 
her two children and held by her with inten- 
tion that they shall be delivered after death 
would be ineffectual, if not delivered during 
her lifetime, to pass title to the grantees. 
Vol. 10, p. 380, Nov., 1917. See 499. 

Disposal of funds of intestate by bank 

446. (N. J.) A New Jersey bank asks 
how to dispose of funds which it has on de- 
posit in the name of a depositor who died 
intestate, his only survivors being a son and 
a former wife who was divorced and re- 
married in his lifetime. Opinion: The mar- 
ried woman is not the widow of the deceased^ 
and the only surviving son is entitled to the 
entire deposit under the provisions of the 
New Jersey statutes. Vol. 10, p. 598, Feb., 
1918. 

Authority to renew notes of testator 

447. (Pa.) In the absence of statute or 
of express authority in the will^ an executor 
would have no power to bind the estate of the 
testator by making, as executor, a new note 
in renewal of one made by the testator or by 
renewing indorsements on notes originally in- 
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dorsed by the testator^ and such acts bind 
<Kiily the executor personally. No such stat^ 
ute exists in Pennsylvania. Vol. 7, p. 104, 
AxLg., 1914. 

Heir's note for decedent's debt 

448. (HI.) A widow and daughter of 
the decedent gave their notes to a bank in 
part payment of a note of the decedent which 
the bank neglected to prove against the de- 
cedent's estate within the time required by 
law. Opinion: The authorities are in con- 
flict whether such notes of widow and daugh- 
ter, receiving assets of the estate, given in part 

Eayment of a note of the decedent, outlawed 
y non-claim, are supported by a sufiBcient 
consideration and enforceable. In Illinois, the 
question is yet to be litigated. YoL 5, p. 
376, Dec, 1912. 

Payment of check after drawer's death 

See 664 

449. (Mass.) The death of a drawer 
revokes the authority of a bank to pay his 
outstanding checks, and payment by the bank 
after knowledge of the death of the drawer is 
unauthorized, but the bank is protected where 
it pays the dieck in ignorance of the death. 
A statute in Massachusetts, however, author- 
izes a bank to pay a check of a depositor, not- 
withstanding his death, if presented within 
ten days after date and this applies to nation- 
al banks. VoL 7, p. 307, Nov., 1914. 

450. (N. C.) Except where a contrary 

rule is provided by statute and in the few 

states where check is an assignment, death of 

drawer of check revokes bank's authority to 

pay, although if bank pays in ignorance of 

death it is protected. Vol. 5, p. 523, Feb., 

1913. 

NoTB: Rule that check it asBignmeiit has been 
abrogated by Negotiable Instmment Law, passed 
in ail states except Georgia. 

451. (Wash*) While the common law 
rule established by the weight of authority in 
this country is tiiat death of the principal 
revokes an agenf s authority and payment 
thereafter to the agent, even though in ignor- 
ance of such deaSi, does not discharge the 
obligation, the courts which administer such 
rule admit its harshness, and some courts 
have made an exception where a bona fide 
payment is made in ignorance of the princi- 
pal's death. The New York Court of Ap- 
peals in a recent decision has declared in 
view of long-established custom that payment 
of a check by a banker in ignorance of the 



drawer's death constitutes an exception to 
the common law rule and is valid, and the 
reasoning of the court would lead to a like 
conclusion where payment of the check of an 
attorney in fact is made in ignorance of the 
principal's death. It is reasonable to assume 
that courts in future cases will so hold. Vol. 
11, p 164, Sept., 1918. See 462. 

452. (Ga.) A husband, critically ill, 
drew and delivered to his wife a check for ^'aU 
of my deposit." The husband died and the 
wife is likely to present the check. Opinion: 
The bank would be safe in paying the wife 
after the husband's death, on the ground that 
the check constituted an assignment of the 
entire deposit, and its delivery completed a 
gift canua moriis, by virtue of which the de- 
posit belonged to tiie wife and not to the 
husband's estate. Vol. 5, p. 661, April, 1913. 

453. (Idaho.) A check drawn on a 
bank in Oregon was given in payment for 
goods sold and delivered. The check in due 
course reached the drawee bank which re- 
fused payment on the ground that the drawer 
was dead. Opinion: The death of the drawer 
operated as a revocation of the authority of 
the bank to pay his check. YoL 6, p. 434, 
Dec., 1913. 

454. (Kan.) The death of the drawer 
revokes the bank's authority to pay his check 
except where the check is an assignment, or 
the statute expressly authorizes payment dur- 
ing a limited time after the drawer's death; 
but where the bank pays in ignorance of 
the death it is protected. In Kansas a check 
is not an assignment — ^the Negotiable Instru- 
ments Law expressly provides the contrary. 
Vol. 6, p. 107, Aug., 1912. 

455. (111.) Several checks of a decedent 
were presented for payment at the bank, 
where the depositor had sufficient funds. The 
bank, having received notice of the depositor's 
death, refused payment and was sued by one 
of the holders. Opinion: Under the Nego- 
tiable Instruments Law of Illinois the bcmk 
was not liable to the holder on the narrow 

f round Lhat death of drawer revoked the 
auk's authority to pay and on the broader 
ground that the bank owed no duty to the 
holder. Death of the drawer revokes the 
authority of a bank to pay his checks wherever 
the rule prevails that a c^eck is not an assign- 
ment, except in a few states where special 
statutes authorize payment within a limited 
period after death. YoL 6, p. 659, April, 
1913. 
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456. (Mass.) In Massachusetts a bank 
is authorized to pay a check after the draw- 
er's death within ten days (and a savings 
bank within thirty days) after its date. A 
check is dated June 3^ and ten days would 
bring it to the ISth, but that day being Sun- 
day, would the 14thy Monday, be considered 
the 10th day? Opinion: The authority does 
not extend the time limited, although the last 
day falls on Sunday. Vol. 9, p. 904, May, 
1917. 

457. (Minn.) In Minnesota, by a recent 
decision of the Supreme Court, a check op- 
erates as an assignment and the death of the 
drawer does not revoke the authority of the 
bank to pay. Vol. 4, p. 610, April, 1912. 

NoTB: This rule is overturned by the Negotiable 
Instriunents Act passed in Minnesota in April, 
1913. 

458. (Pa.) In the absence of a statute, 
the death of the drawer revokes the bank's 
authority to pay the drawer's checks, and 
payment after knowledge of the death is un- 
authorized. Vol. 3, p. 276, Nov., 1910. 

459. (S. C.) In South Carolina, where 
the rule prevails that a check is an assign- 
ment, a check is payable by a bank to a bona 
fide holder notwithstanding the death of the 
drawer before its presentation for payment. 
Vol. 6, p. 434, Dec, 1913. 

NoTB: This rule is overturned by the Negotiable 
Instruments Act passed in South Carolina in 
March, 1914. 

460. (S. Dak.) Under the Negotiable 
Instruments Act a check is not an assignment 
and death of the drawer revokes the author- 
ity of the bank to pay his outstanding checks, 
in the absence of a special statute authori2ing 
the bank to pay within a limited period after 
death. VoL 6, p. 434, Dec., 1913. 

461. (W. Va.) A. gave B his check in 
the afternoon and died that evening. B pre- 
sented the check the next morning. Opin- 
ion: The death of the drawer revokes the au- 
thority of the bank to pay his check and pay- 
ment with notice or knowledge of death is 
at the bank's peril in the absence ot a statute 
providing for payment after death of the 
drawer. Such a statute exists in West Vir- 
ginia but is applicable only to savings banks. 
Ohio has no statute on the subject. Vol. 8, 
p. 420, Nov., 1915. 

Power of attorney afiFected by death 

462. (Tenn.) A depositor gave instruc- 
tions to her bank that checks against her 4^- 



count should be signed either by herself or 
by her nephew signing her name by him. 
Her nephew presented checks signed in the 
usual manner, but before payment the bank 
learned of its customer's death. The bank 
refused payment but questions whether if the 
checks had been paid in. ignorance of the de- 
positor's death it would have been protected^ 
Opinion: The general rule at common law 
is that a power of attorney, unless coupled 
with an interest, is revoked by the principal's 
death. The Appellate Division of the New 
York Supreme Court has held that payment 
by a bank to an agent under power of attor- 
ney after the principal's death does not bind 
the estate, altiiough the bank was ignorant 
of the death at the time of payment. Under 
the existing conditions of law there is con- 
siderable danger and risk to banks which pay 
checks signed under power of attorney in case 
of imknown death of principal. DoubtlesB 
in many states the courts would not hold to 
the rule of the common law in all its rigor 
but would apply equitable principles and hold 
that payment to the attorney after death of 
the principal and before notice thereof would 
be valid. Vol. 4, p. 558, March, 1912. See 
451, 1074. 

Transfer of stock of decedent * 

See 1340 

463. (N. J.) A bank holds stock as col- 
lateral security for a loan made to a person 
since deceased, with power to transfer on the 
back of the certificate, duly executed by the 
decedent. The bank is about to transfer but 
is advised that new powers must be executed 
by the administrator of the estate, since the 
death of the principal terminated the bank's 
authority. Opinion: Bank holding stock as 
security for loan vrith power to transfer on 
back of certificate, has right to transfer of 
stock notwithstanding death of borrower, 
since power to transfer being coupled with an 
interest is not revoked by death of the giver of 
the power. Vol. 10, p. 466, Dec, 1917. 

464. (Okla.) The adminstratrix of an 
estate is entitled to the transfer of the de- 
cedent's stock upon delivering to the bank 
an authenticated copy of the letters of ad- 
ministration, but where there is no will and 
no administrator appointed the next of kin is 
not entitled to the transfer in the absence of 
a court order. Vol. 9, p. 847, Nov., 1916. 
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Assignment of deposit 



465. (N. Y.) There is nothing in the 
law which will prevent a national bank in 
New York State from making a loan to a 
depositor in a savings bank and taking an 
assignment of his deposit evidenced by his 
savings bank-book as security. Bnt as a 
savings bank-book is not a negotiable instru- 
ment^ notice of the assignment should be 
given to the savings baz& to safeguard it 
against subsequent withdrawals, whidi might 
be effected by the depositor upon the claim of 
loss without production of the book. Vol. 9^ 
p. 50, July, 1916. 

466. (Ore.) In the case where a depos- 
itor has been paid a savings deposit under 
false claim of loss, an assignee to whom tiie 
depositor had assigned his deposit would have 
no rights against the bank. A savings pass- 
book is not a negotiable instrument and an 
assignee takes no greater rights than the as- 
signer. Vol. 9, p. 826, April, 1917. 

467. (Pa.) A deposit account in a na- 
tional bank or a trust company may be as- 
signed by the depositor like any other debt or 
chose in action, and the assignment is binding 
upon the bank when notified thereof. Vol. 
6, p. 435, Dec., 1913. 

Use of assumed name 

468. (CaL) A woman, married a second 
time, desired to open an account in a bank 
under her former name. Opinion: It would 
be lawful and proper to receive the married 
woman's account under her former name, 
provided the purpose is honest and not fraud- 
ulent Vol. 7, p. 898, May, 1916. 

Bank not obliged to receive deposits 

469. (N. J.) A bank is under no obli- 
gations to receive deposits from undesirable 
persons and may close an account at any time 
it chooses by tendering to the depositor the 
amount due and declming to receive more. 
Vol. 5, p. 690, March, 1913. 

470. (Ala.) A customer opened a small 
checking account with a bank. The bank 
later discovered that the customer was a pro- 
fessional forger and questions its legal right 
to dose the account. Opinion: A bank, xm- 
like a common carrier, has power to select 
its customers and may refuse to receive a 
deposit of a particular customer or can close 



an account out at any time by tendering the 
amount due. Vol. 4, p. 688, May, 1912. 

Banks as depositaries 

See 210 

471. (Wash.) Moneys belonging to In- 
dians on Beservations under the supeifvision 
of an agency may be deposited in either state 
or national banks which submit bids therefor, 
giving the rates of interest on open accounts 
and time deposits and otherwise complying 
with certain requirements. Vol. 7, p. 689, 
March, 1916. 

Deposit for safe-keeping 

472. (Wis.) A bank which undertakes 
the safe-keeping of securities or valuables for 
a customer, ei&er gratuitously or for hire, 
as by receiving rentel of safe deposit boxes, 
is not an insurer against loss by fire, burglary 
or theft, but in the absence of special contract 
of hire which would define the terms of lia- 
bility is under duty to exercise reasonable care 
in the safe keeping of property. Where the 
bank is a gratuitous bailee it is responsible for 
gross negligence, and where it receives com- 

Sensation it is responsible for ordinary neg- 
gence. Vol. 5, p. 665, April, 1913. See 
186. 

Nature of deposit slip' 

473. (Ala.) B deposited in a bank $73.- 
44, and transferred to D a deposit ticket, 
which read: ''deposited and pending settle- 
ment with D." B claimed he owed D $65.44, 
whereas D claimed B owed him $73.44. The 
bank refused to honor the deposit ticket pre- 
sented by D. Opinion: A deposit slip given 
by a bank to a depositor is simply an ack- 
nowledgment of the receipt of money and its 
delivery by the depositor to & third person 
does not operate to assign the deposit. Vol. 
8, p. 806, March, 1916. 

474. (N^ Dak.) A duplicate deposit 
slip showing a deposit of $10 currency was 
issued to a depositor who checked against the 
account and obtained cash from A, thereby 
exhausting the credit. Thereafter the depos- 
itor meets B and obtains $10 cash from him 
on the original deposit slip. Opinion: B 
cannot hold the bank. The duplicate deposit 
slip is merely evidence of a receipt of de- 
posit on a stated date. It is not a binding 
obligation or promise of the bank to pay the 
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amount to the transferee of the deposit slip, 
like a negotiable certificate of deposit. Vol. 
5, p. 176, Sept., 1912. 

475. (N. M.) The payee of a check 
leaves it with the teller of the drawee bank 
for safe keeping and states it is not to be pre- 
sented for a few days pending the consum- 
mation of a contract between tibe drawer and 
the payee. The teller issues a deposit slip 
therefor but does not credit the check to 
the payee's account and afterwards the con- 
tract fails of consummation and the drawer 
does not provide funds sufBcient to cover the 
check. The bank asks if it is liable on ac- 
count of having given the deposit ticket, for 
checks drawn by the payee. Opinion: The 
bank is not liable for the amount to the payee 
and has the right to refuse payment of the 
latter's check drawn against such conditional 
deposit. The deposit slip is in the nature of 
a mere receipt subject to explanation. Vol. 
10, p. 782, May, 1918. 

476. (Okla.) A deposit ticket or entry 
of deposit in a pass-book made by one in 
authority in the bank is evidence that the 
amount has been received as a deposit by the 
bank at the time stated, but like any other 
receipt it is only prima facie and not con- 
clusive evidence, and may be explained by 
other evidence or shown to have been issued 
by mistake. It is not a binding obligation 
or promise of the bank to pay the amount. 
VoL 3, p. 677, May, 1911. 

Disclosure of customer's balance 

See 172 et Beq^ 503 

477. (La.) Where a check was pre- 
sented and refused for insufiScient funds, the 
bank is not obliged to disclose the amount to 
the credit of the customer by making part 
payment nor to receive from the holder or 
anyone other than the drawer or his agent, a 
deposit sufficient to make the check good. 
Vol. 7, p. 896, May, 1915. 

Deposit by one person crediting account 

of another 

478. (Ark.) Money is deposited in a 
bank by A to the credit of B with instructions 
to pay on check of A. The bank seeks to 
know whether it can without liability cash A^s 
checks in the absence of authority from B to 
honor such checks. Opinion: Where money 
is deposited in a bank by A to the credit of B 
with instructions to pay on check of A, the 
bank can safely honor A's check only in the 
event it is assured the deposit belongs to A 



and has been put in B's name simply for con- 
venience. If the money belongs to B and 
has been deposited by A as his agent, the bank 
cannot safely pay A without express author- 
ity from B. It would be unsafe for bank to 
pay A without first ascertaining the true 
owner of the money. Vol. 11, p. 171, Sept., 
1918. 

479. (N. J.) Where a bank carries a de- 
posit to the credit of "A Agent" for certain 
neirs. Opinion tiiat upon death of A his 
agency is revoked and deposit is payable to 
A's principals and not to his adnunistrator. 
Bule is different where deposit is in name 
of "A trustee for B,'* in which case it may be 
paid to administrator of A, except where 
changed by statute. Vol. 6, p. 273, Oct, 
1913. 

Guaranty fund of depositors 

480. (Okla.) Where a deposit in an Ok- 
lahoma state bank represented by interest- 
bearing certificate is included in the daily 
average upon which annual assessment is 
levied, and it bears no greater rate of interest 
than is permitted by tiie Commissioner, the 
depositor is protected by the Depositor's 
Guaranty Fund equally as if his deposit is on 
open account subject to check. VoL 7, p. 
681, Feb., 1915. 

Deposit made outside of bank 

481. (Md.) A depositor on his way to 
the bank delivered to one of the bank clerks 
a deposit consisting of cash and checks tied 
up in a package. When the clerk arrived at 
the bank, it was discovered that there was 
$100 less than the amount indicated on the 
deposit slip. The depositor claims that the 
full amount was turned over and that the 
bank should stand the loss. Opinion: It is 
essential that a depositor should deliver his 
deposit at the bank to one authorized to re- 
ceive same, and if he delivers the deposit to 
an officer or agent away from the bank, he 
makes the latter his own agent and takes the 
risk of the money reaching the bank to his 
credit. Vol. 11, p. 43, July, 1918. 

482. (Pa.) A customer claimed to have 
given the cashier of a bank a deposit of money 
away from the bank, which is denied by the 
cashier. The customer had no receipt for 
the deposit. Opinion: The customer cannot 
hold the bank liable because (1) it is difficult 
to prove the receipt of the money by the cash- 
ier and even if proved (2) the cashier had 
no authority to receive deposits away from 
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the bank^ according to the weight of judicial 
opinion^ and the bank is not liable imless the 
money was delivered to the bank to the credit 
of the customer's account. YoL 4, p. 316, 
Oct, 1911. 

Deposit of military company 

483. (Iowa.) Funds of a military com- 
pany are deposited in a bank under the name 
"Company Fund— (Officer's Name)/' The 
officer is ^ansf erred to another company and 
the regiment is mUes away. The new com- 
manding officer writes the bank for a state- 
ment of the account. Opinion: Where the 
funds of a military company are deposited in 
a bank by its commanding officer Bnd such 
officer is succeeded by a new commander, the 
latter is entitled to control the deposit as the 
representative of the company. It would 
seem perfectly proper to send the new com- 
mander a statement of the account, but the 
bank should have satisfactory evidence of his 
authority to control the fund* YoL 11, p. 
94, Aug., 1918. 

Mistaken payment of deposit 

See 1062 et §9q 

484. (Mont.) Where a bank erroneous- 
ly credited its depositor with $600, which 
the depositor drew out, it is not precluded 
from suing and recovering judgment against 
him for the amount, provided it can prove 
the mistake. YoL 3, p. 522, March, 1911. 

485. (Pa.) Where a bank credits a de- 
posit to the wrong account and the amount is 
checked out, the bank can recover the amount 
from the depositor as having been paid by 
mistake, witliout consideration. Yol. 6, p. 
106, Aug., 1912. 

Payment on oral order 

486. (Colo.) A having an account in 
bank came to the bank in person and ver- 
bally in the presence of the bank officials 
ordered the bank to pay B $300 after certain 
conditions were complied with. The condi- 
tions were performed and B was paid the 
money. A claimed that the oral order was 
not binding and should have been in writing. 
Opinion: The bank is entitled to require a 
check or other written order from the custom- 
er to pay a deposit, but if it is willing to and 
does pay on the customer's oral order, the 
payment is valid and chargeable, assuming 
the bank can prove such order. Yol. 6, p. 
827, June, 1913. 



Deposit by partnership 

8ee 334, 708 

487. (Cal.) Under the firm name of 
*^Smith Bros.^' a partnership opened an ac- 
count in a bank. By agreement with the 
bank the signature ^'Smiti^ Bros.^' was to be 
used on all checks and notes, drawn by either 
partner. Opinion: The signature ^Smith 
Bros.^' as the firm name to checks and notes 
is legally sufficient without adding the name 
of the individual partner who signs the firm 
name. Yol. 5, p. 26, July, 1912. 

488. (Wash.) A and B are partners 
and open an accoxmt in a bank in the name 
of "The Star Grocery," subject to the signa- 
ture of A or B. A dies. Opinion: B can 
draw checks against the partnership acooxmt 
and the bank would not be liable to the heirs 
of A for the money thus paid. YoL 7, p. 
681, Feb., 1916. 

Postal savings 

489. (IlL) State banks which are non- 
members of ihe Federal reserve system may 
be depositories of postal savings funds under 
certain specified conditions, namely, if mem- 
ber banks fail to qualify to receive such de- 
posits or in the event there are no member 
banks in the same city; otherwise, where 
there are one or more member banks in the 
city where postal savings deposits are made, 
the law provides that such deposits shall be 
placed in such qualified member banks. Yol. 
10, p. 379, Nov., 1917. 

NoTS: The law at the present time remains im- 
changed. 

490. (Wis.) The law of Wisconsin 
prohibits a baiJ^ from pledging its assets as 
security for deposits. It is somewhat doubt- 
ful whether bonds borrowed by the bank could 
be lawfully pledged as security for postal 
savings deposits. Yol. 4, p. 163, Sept., 1911. 

Public deposits 

491. (Ky.) A national bank to secure 
public deposits deposited United States cou- 
pon bonds with the Treasurer of the United 
States. The Treasurer without the consent 
of the national bank cancelled the coupon 
bonds and substituted registered bonds, ther^ 
by causing the bank an actual loss of $360. 
Opinion: No statutory authority exists to 
convert the coupon bonds into registered 
bonds as in the case of bonds to secure circu- 
lation. In the absence of an authorizing 
statute or the express consent of the depos- 
itor of the bonds, the conversion would 
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afford a basis of a claim for damages. Vol. 
8, p. 1016, May, 1916. 

Reserve against savings deposits 

492. (Wash.) Under the banking law 
of Washington all banks are required to main- 
tain a reserve of twenty per cent, of their de- 
mand liabilities. The state examiner holds 
savings deposits to be demand liabilities and 
the banks carrying savings deposits question 
this ruling, for while savings deposits are in 
a sense demand liabilities, they can be held 
subject to notice of withdrawal. Opinion: A 
construction of the law that a savings deposit 
subject to notice is not a demand liability is 
not unreasonable in view of the purpose for 
which reserve is required. The opinion of 
the Attorney General should be requested 
construing the law, or, in the event of an un- 
favorable opinion, the banking law should be 
amended expressly providing a separate and 
smaller reserve against savings deposits. 
The ordinary demand for such deposits does 
not warrant such a high percentage of reserve, 
and the bank is protected by its right to re- 
quire notice of withdrawal. Vol. 4, p. 617, 
April, 1912. 

Non:: The banking law of Washington has been 
amended (1015) so as to read: "Ever^ bank and 
trust company doing business under this act, shall 
have on hand at all times in available funds, not 
less than fifteen per cent. (16%) of its total de- 
posits." 

Specific deposits 

Bee 2, 303, 787, 1222 

493. (Fla,) A customer closed his ac- 
count and left the sum of $350 with the bank 
for the specific purpose of paying two out- 
standing checks, one for $250 and one for 
$100. Afterwards his checks of $50 and $75 
were presented and paid, leaving insufScient 
funds to meet both outstanding checks. 
Opinion: The mistake of the bank in paying 
the checks out of the specific deposit waa due 
to the action of the customer and the bank 
would not be held responsible therefor. A 
deposit for the purpose of paying specified 
checks is no longer a general one, subject to 
check, but is a specific or trust deposit, appli- 
cable solely to the payment of such specified 
checks, and not to be appropriated in any 
other manner, but in this case payment was 
justified. Vol. 2, p. 21, July, 1909. 

Mistaken credit to account 

494. (Ariz.) A. Doe, a member of the 
firm of Doe and Doe, and who also conducted 



an independent business, deposited checks to 
the credit of the firm, but the bank mistak- 
enly credited the amount to A. Doe^s personal 
account. Before the mistake was discovered 
A. Doe sold his business to a successor, in- 
cluding his credit in bank. Opinion: The 
bank has a right to charge the amount back 
to the depositor's account, unless the depos- 
itor, relying on the truth and accuracy of the 
statement of account rendered him by the 
bank, is led to act to his detriment in a man- 
ner he would not have done but for his faith 
in the correctness of such statement, then the 
bank is bound to stand the loss. The right of 
the bank to hold A. Doe liable would depend 
on whether he would be prejudiced by the 
mistake if compelled to pay the money back. 
Vol. 7, p. 896, May, 1916. 

495. (Miss.) M bank erroneously cred- 
ited a deposit to N bank instead of to H bank, 
and rendered a statement of account from 
time to time to H bank, which was acquiesced 
in for seven years without objection, during 
which time N bank became defunct. Opin- 
ion: After a reasonable time the accounts 
rendered became accounts stated, subject to 
correction only for fraud or mistake. The 
seven years' delay of the H bank by which 
the M bank was prejudiced in its recourse 
upon the N bank, was such laches as would 
preclude the H bank from questioning the 
correctness of the account Vol. 7, p. 386, 
Dec., 1914. 

Giving cash instead of credit for deposited 

item 

496. (Ore.) A depositor brought to the 
bank for credit a check for $550. After the 
clerk at the window made out the deposit 
ticket, the depositor asked for $250 cash 
to be taken out of the check and returned 
to him. The clerk thereupon wrote upon 
the deposit ticket ^'cash $250" and sub- 
tracted that amount, leaving a total of $300, 
which amount was placed to the credit of 
the customer. The bank afterwards delivered 
to him his balanced pass-book showing the 
amount credited and the depositor retained 
the book for over a year without objection. 
Afterwards he denied receiving the $250 cash. 
Opinion: The fact that the customer retained 
the balanced pass-book for over a year with- 
out objection makes the balance an account 
stated, which is conclusive unless the depos- 
itor can show fraud, mistake or omission. If 
the depositor impeaches the account, the bank 
can show facts connected with the deposit. 
In cases where a customer at the time of de- 
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posit wants the whole or part cash, it would 
be better for the bank to enter credit for the 
entire deposit and have the customer draw a 
check for the cash in the regular way. Vol. 
6, p. 28, July, 1912. 

Time deposits 

See 282 

497. (Pa.) A savings deposit evidenced 
by pass-book requiring tjiirty-five days' 
notice of withdrawal but providing that the 
bank may waive the notice, is a time deposit 
within the deJSnition of Section 19 Federal 
Reserve Act as further defined by Regulation 
D, Series of 1916. But a certificate of de- 
posit payable on return and "thirty-five days 
demand if required^^ is not a time certificate 
as defined by Regulation D, although a court 
might hold that it came within the definition 
of time certificates provided by Section 19 of 
the Act. Vol. 9, p. 907, May, 1917. 

Trust funds 

See 410, 432, 668, 1101 

498. (Ark.) Deposits are held by a 
trust company, acting as executor, guardian 
and depository. In the event of failure, the 
tendency of the courts is to class such de- 
posits as general indebtedness and not to give 
the claimant a preference unless (1) such 
funds are kept separate and specially marked 
as trust funds, or (2) where the organic law 
provides that funds so held shall be preferred 
to commercial deposits or general creditors. 
In Arkansas the beneficiary would only come 
in for a pro rata share with the other depos- 
itors, unless the funds were kept separate and 
marked as trust funds. Vol. 7, p. 98, Aug., 
1914. 

499. (N. J.) Under a decision of the 
New York Court of Appeals a deposit by A in 
trust for B is revocable at will until the de- 
positor dies, or unless he completes the gift 
in his lifetime by some unequivocal act such 
as delivery of the pass-book or notice to the 
beneficiary. Under a New Jersey decision, 
such deposit in trust was held testamentary 
in character and would not be effectual unless 
made in accordance with the statute of wills. 
Vol. 3, p. 334, Dec, 1910. 

500. (N. Y.) A bank carrying an ac- 
count for John Doe, Trustee, or John Doe, 
Agent, does not inquire as to the identity of 
the cestui que trust or principal, nor as to 
the extent of John Doe's authority. The 
question arises whether banks are safe in 



carrying such accounts without making 
inquiry. Opinion: It is imlikely the New 
York courts will go to the extent of holding 
that where John Doe deposits checks payable 
to himself as agent or trustee, the bank is 
under duty of inquiry for whom he is acting 
or the extent of his powers; the presumption, 
according to the weight of authority else- 
where, is that Doe is acting honestly and 
within his powers. It would be only where 
the bank has knowledge of additional facts, 
as where a trustee check is given for a person- 
al debt to the bank, or where two accounts, 
an individual and trustee, are carried, and a 
deficit in the individual is made good from 
the trustee account, or where there are other 
suspicious facts, that the bank would be put 
upon inquiry. But it might be safer, in view 
of the uncertainty in the New York law, es- 
pecially where numerous transactions are 
carried through such an account, to make in- 
quiry as to the person for whom Doe is acting 
and the extent of his authority. Vol. 5, p. 
440, Jan., 1913. See 328 et seq. Official 
checks for private use. 

501. (Pa.) Under the laws of North 
Carolina, guardians, trustees and other fidu- 
ciaries may invest trust funds in United 
States securities and in consolidated bonds of 
the state. Vol. 3, p. 468, Feb., 1911. 

Deposit in two names 

See 1012 

502. (N. J.) Where a deposit is made 
in two names the certificate of deposit or 
pass-book should read payable to A or B or 
survivor, and under the law of New Jersey 
applicable to banks, trust companies and sav- 
ings banks, the institution is authorized to 
pay the survivor without administration. 
Vol. 3, p. 587, April, 1911. 

Unclaimed deposits required to be pub- 
lished 

See 172 et seq., 477 

503. (N. M.) A New Mexico statute 
requires national and state banks to publish 
lists of dormant and imclaimed deposits, with 
a view to informing the heirs of deceased de- 
positors of such deposits, failing which it 
provides escheat of the money to the state. 
Opinion: The state is probably without the 
power to enforce such a statute against the 
national banks. In its application to state 
banks, the statute is probably constitutional, 
though its validity is not entirely free from 
doubt. Vol. 6, p. 763, May, 1914. 
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Notice of withdrawal of savings deposit 

in national bank 

504. (Pa.) There is nothing in the Na- 
tional Bank Act which denies the right of a 



national bank to refuse payment on demand 
and require thirty days* notice before with- 
drawal of a savings deposit where the pass- 
book* rules provide for such notice. Vol. 6, 
p. 95, Aug., 1913. See 282. 



DISHONOR 

See Presentment of Instrument with Indorsement Lacking, 1131-1134 



Drawer's liability on unpaid draft 

505. (Kan.) A bank in Kansas pur- 
chased a sight draft on a Nebraska bank. 
The draft was drawn by a depositor of the 
Nebraska bank but was signed in his name 
at his request by his cousin, who was a cus- 
tomer of the Kansas bank. The draft was 
dishonored. Opinion: The Kansas bank has 
recourse upon the drawer only, and not upon 
i1» customer who introduced the drawer and 
signed the drawer's name to the draft on the 
latter*s request. Vol. 6, p. 108, Aug., 1912. 

Wrongful dishonor of checks 

See 1268 

NoTS: The following law recommended by the 
American Bankers Aa^iation has been passed in 
the states below named: "No bank shall be liable 
to a depositor because of the non-parent through 
mistake or error and without malice of a check 
which should have been paid, unless the depositor 
shall allege and prove actual damage by reason 
of such non-payment and in enck event the liabil- 
ity shall not exceed the amount of damage so 
proved." 1015, Idaho, Montana, New Jersey, Ore- 
son; 1017, California; 1919, Michigan, Missouri, 
North Carolina, Ohio, West Virginui. 

506. (111.) Where a bank through error 
and without malice refuses to pay the check 
of a customer drawn against sufficient funds, 
all the courts which have passed on the ques- 
tion except those of New York hold that the 
customer, if a merchant or trader, may re- 
cover substantial damages without proving 
actual damage. Where the customer is a 
non-trader most cases require proof of sub- 
stantial damage as a basis of recovery. The 
best method to abrogate the rule that sub- 
stantial damages will be presumed without 
proof of actual damage would be in procuring 
legislation which will provide that damages 
will be limited to such as the customer can 
prove. For collection of cases see Vol. 4, 
p. 755, June, 1912. 

Note: For legal decisions on this subject see 
Vol. 6, p. 433, Dec., 1013. 

507. (111.) A bank through error and 
without malice refused to pay its customer's 
check for $11.40, although in sufficient funds. 
The check was presented a second time and 



paid at the request of the payee, who stated 
that the drawer's credit with him was not 
damaged. The customer sued the bank for 
$1^000 damages. Opinion: Assuming that 
the customer was a merchant or trader, the 
bank would probably be held liable for sub- 
stantial damages, without proof of actual 
damage or any malice on the part of the 
bank. VoL 4, p. 765, June, 1912. 

508. (La.) A depositor who was in the 
habit of overdrawing his account made a 
small deposit, for which a credit slip was 
placed on file. Later in the day a check was 
presented and payment refused although 
drawn against sufficient funds. Opinion: 
Assuming that the depositor was a trader, he 
can recover damages for dishonor of the 
check without proving special damage, but 
the fact that he had been in the habit of over- 
drawing his account could be used in mitiga- 
tion of damages. YoL 5, p. 832, June, 1913. 

509. (Miss.) A bank, through a mis- 
take in its bookkeeping, refused the payment 
of two checks of its depositor, one for $10, 
another for $25. The depositor sued the 
bank for $10,000 for not paying his checks 
when there were sufficient funds. Opinion: 
The bank was liable to the depositor (1) if a 
merchant or trader, for subs^ntial damages 
though no actual damage is proved; (2) if 
not a merchant or trader, for such actual 
damages as are alleged and proved. Vol. 7, 
p. 222, Oct., 1914. 

510. (Pa.) A customer who was a car- 
penter threatened suit against a bank for fail- 
ure to pay a check drawn against sufficient 
funds. The bank credited a deposit by the 
customer to the wrong account through a 
clerical error. Opinion: Where a check is 
refused payment because of clerical error, and 
the depositor is a merchant or trader, sub- 
stantial damages are by most courts presumed 
without his proving actual damages, but 
where a non-trader, some courts hold he must 
prove actual damage to recover anything 
more than nominal damages. Li Pennsyl- 
vania the question has not been passed upon. 
Vol. 6, p. 210, Sept., 1913. 
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511. (S. C.) A bank received for de- 
posit from its customer a check drawn on a 
small country bank, and it immediately sent 
the item to its correspondent bank for collec- 
tion. The check was returned unpaid by the 
correspondent and the bank collected the 
amount from its depositor who in turn col- 
lected the amount from the drawer. It after- 
wards developed that the check had never 
been presented. The drawer claims damages 
for wrongful dishonor of the check on ground 



that check was never presented. Opinion: 
Where a check which has never been presented 
is returned unpaid^ implying lack of funds, 
there is an injury to the credit of the drawer 
for which the holder will be responsible to 
him in damages. In this case the bank 
would be held liable to the drawer for the 
wrongful act of its correspondent and in turn 
would have recourse on such correspondent 
whose act caused the injury. Vol. 10, p. 
379, Nov., 1917. 



FORGERY 

See Altered and Raised Paper, 82-116 



Note: A statute recommended by the American 
Bankers Association, limiting the time of liabil- 
ity of a bank to its depositor for payment of 
forged or raised checks, the time limit ranging 
from thirty days to one year after the return of 
the paid vouchers to the depositor, or in some 
states after notice that they are ready for de- 
livery has been passed in the following states: 
California, Idaho, Iowa, Kansas, Ix)uiBiana, 
Maine, Biassachusetts, Michigan, Minnesota, 
Missouri, Montana, Nebraska, Nevada, New 
Jersey, New York, North Carolina, North Da- 
kota, Ohio, Oregon, Rhode Island, South Dakota, 
Vermont, Washington, West Virginia, Wisconsin 
and Wyoming. 

Bank bound to know depositor's 
signature 

See 280, 661, 563 

512. (Iowa.) A bank is bound to know 
the indorsement of its depositor as payee of 
a certificate of deposit, similarly as in the case 
of a signature on a check, and cannot recover 
money paid to a bona fide holder on the for- 
gery thereof. But this rule is based on and 
Bmited to cases where the bank keeps a file of 
the signatures of depositors to whom certif- 
icates are issued^ and where such signatures, 
are not kept the rule would not apply, and 
money paid on a forged indorsement would 
be recoverable. Vol. 6, p. 501, Jan., 1914. 

513. (Kan.) The rule that a drawee is 
bound to know the drawer's signature and 
cannot recover money paid to a bona fide hold- 
er on forgery thereof is supported by the fol- 
lowing two underlying reasons: (1) The 
drawee is in a better position than the holder 
to judge as to the genuineness of the drawer's 
signature. (2) The drawee bank should be 
regarded as the place of final settlement of the 
transaction of payment. A stipulation on 
the face of the instrument providing that 
''All indorsers guarantee that jie maker's sig- 
nature is genuine" does not affect the nego- 
tiability of the instrument, but extends the 



existing liability of the indorser upon a 
forged check to subsequent holders to the 
drawee. VoL 7, p. 584, Feb., 1916. 

514. (N. H.) The Massachusetts deci- 
sions adhere with certain modifications to the 
old rule established in the case of Price t^. 
Neal, 3 Burrows 1354, that the drawee of a 
draft is bound to know the drawer's signature, 
and is precluded from recovering money paid 
to an innocent holder upon a forgery thereol 
Vol. 3, p. 146, Sept, 1910 . 

515. (Ohio.) A bank is bound to know 
the indorsement of its depositor as payee 
of a certificate of deposit, similarly as in the 
case of the signature on a check. Where a 
bank paid a certificate of deposit upon the 
forged indorsement of its depositor as payee, 
it is liable. VoL 6, p. 89, Aug., 1913. 

516. (Pa.) On June 17 a customer 
deposited a check drawn on the Scranton 
bank payable to the order of ''cash" and 
signed and indorsed with the name of A. B. 
Jr., which proved to be forged. On July 1 
the bank receiving payment was notified and 
asked to refund. Opinion: The rule that the 
drawee is bound to know the drawer's signa- 
ture and cannot recover money paid on the 
forgery thereof, has been changed by a statute 
in Pennsylvania passed in 1849, permitting 
recovery where there has been due diligence 
in the discovery and notice of the forgery. 
In this case the drawee used due diligence. 
The Negotiable Instruments Act has been 
held in a recent case not to have repealed the 
Act of 1849. Vol. 7, p. 105, Aug., 1914. 

517. (S. Dak.) A bank received its de- 
positor's check of $1,600 and as a condition 
of payment required that the drawer's signa* 
ture be guaranteed by the holder bank. Optfi- 
ion: Apart from the exceptional case where 
a depositor cannot write, the bank h^s no 
right to require guaranty of the drawer's sig- 
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nature to the check as a condition of payment, 
and refusal to pay the genuine check without 
such guaranty would be a dishonor for which 
the bank would be liable to the drawer. Pay- 
ment of the check, should the signature prove 
to be forged, even though guaranteed by the 
holder bank, could not be charged to the 
drawer's account. Vol. 5, p. 657, April, 1913. 

Payment of forged check not chargeable 

to drawer 

518. (Ala.) A drew his check for $27 
to order of "John Jones.'* B, a merchant, 
cashed the check for a merchant giving the 
name of John Jones, and deposited and re- 
ceived credit for the check with the drawee 
bank. Two days later A notified the bank 
that the check had been stolen and the in- 
dorsement was a forgery. B claims there 
was carelessness on the part of A and objects 
to being charged with the amount. Opinion: 
The check having been paid on a forgery of 
the indorsement caimot be charged to the 
drawer's account, and the drawee can recover 
from the person receiving payment. The 
amount is therefore chargeable to B. The 
facts stated disclose no negligence on the part 
of A, which would estop him from question- 
ing the validity of the payment. Vol. 6, p. 
760, May, 1914. 

Payment chargeable where drawer 

estopped 

519. (Md.) A bank cashed a check 
drawn by an insurance company upon an in- 
dorsement of a fictitious payee forged by its 
agent and cashed upon his identification. 
The agent was in the habit of identifying the 
payees of the company's checks, and of wit- 
nessing their indorsements. Opinion: The 
bank is responsible unless it conld be shown 
that the agent was acting within the scope of 
his authority, in which case the company 
would be estopped from asserting that the in- 
dorsement was a forgery. Vol. 2, p. 482, 
May, 1910. 

520. (Minn.) A check was cashed for a 
third person by tiie payee A in ignorance that 
it bore his own forged signature as drawer 
and was deposited by him in B bank and col- 
lected from C bank upon which it was drawn, 
A carrjring an account in both banks. Opin- 
ion: The check is chargeable by drawee bank 
to A's account, he being estopped to assert the 
forgery of his own signature. Vol. 7, p. 584, 
Feb., 1916. 



521. (Ala.) A depositor having know- 
ledge that his signature was forged to certain 
checks, which were returned to him as paid 
vouchers by the bank, omitted for a consider- 
able period of time thereafter to give the bank 
notice. Opinion: It was the depositor's duty 
to promptly notify the bank upon the discov- 
ery of the forgery of the checks. Neglect of 
such duty relieved the bank of liability, if it 
can show resulting damage, and in some 
jurisdictions the bank is absolved from 
liability, irrespective of such damage. Vol. 
9, p. 143, Aug., 1916. 

522. (Neb.) A bank cashed a check of 
$45 signed by John Doe and indorsed by 
Richard Roe and Peter Roe. When John 
Doe received the cancelled check from his 
bank, he discovered forgery of his signature 
but did not notify the bank until eight 
months thereafter. It also developed that 
Richard Roe's indorsement was forged. The 
bank seeks to escape liability to its depositor, 
or if recovery is allowed to have recourse on 
Peter Roe. Opinion: Where a bank pays a 
forged check and returns same to its customer 
as a voucher and the customer, after dis- 
covering the forgery, fails for eight months 
to notify the bank thereof, the bank can 
hold the customer responsible for the amount, 
if the unreasonable delay has worked to 
its injury. WheBe a bank pays a check 
upon which both drawer's signature and 
payee's indorsement are forged, some courts 
hold, and others deny, the bank can recover 
the money as paid upon a forgery of the in- 
dorsement, and in Nebraska the Supreme 
Court has expressed the opinion that the rule 
allowing recovery in such case is sound. In 
this case the bank could probably prove injury 
caused by delayed notification and hold the 
customer responsible ; furthermore would have 
right of recovery from Peter Roe. Vol. 11, 
p. 274, Nov. 1918. 

Check bearing forged and genuine 

signatures 

523. (Mo.) The treasurer of a corpora- 
tion signed checks in blank and left them in 
the drawer of the desk of his confidential 
clerk for countersignature of the president 
by rubber stamp. The desk drawer was ac- 
cessible to a bookkeeper who wrongfully ap- 
propriated the checks, aflBxed the rubber 
stamp signature of the president thereto, 
filled out and negotiated the checks to a bank, 
which collected the same from the drawee. 
Opinion: Under the law of Missouri the cor- 
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poration is estopped by its negligence from 
denying the genuineness of its signature, and 
from asserting that such checks never had a 
valid inception by delivery. It can hold 
neither the purchasing bank nor the payor, 
but is chargeable with the amount of such 
checks. The facts here make out a case of 
conduct on the part of the corporation so 
grossly negligent as to estop it from denying 
the delivery of the checks as completed in- 
struments. Vol. 11, p. 486, March, 1919. 

524. (N. Y.) A corporation check re- 
quiring the signature of the treasurer and the 
countersignature of the manager was signed 
in blank by the treasurer, carelessly exposed, 
then stolen, the countersignature of the man- 
ager forged and afterwards paid by the bank, 
after it had been cashed by another bank upon 
the forgery of the indorsement of a fictitious 
payee. The corporation failed to notify its 
bank of the theft. Opinion: While the mere 
carelessly leaving exposed of a check book con- 
taining blank checks has not Deen held re- 
sponsible negligence on the part of the cus- 
tomer, the leaving of such checks exposed con- 
taining the genuine signature of one of 
two officials required to sign, coupled with the 
fact that the customer did not notify the bank 
and place it on its guard, might be held suffi- 
cient to relieve the bank from the application 
of the general rule that money paid on a 
forged check is not chargeable and to make 
the customer responsible. Vol. 1, p. 446, 
June, 1909. 

525. (Ohio.) A bank paid a check of a 
corporation drawn payable to bearer, signed 
by the treasurer, the countersignature of the 
president being forged. The check was 
stolen and cashed by an employee. The 
imderstanding between bank and customer 
was that all checks should have both signa- 
tures. The bank questions as to its right to 
charge the amount to the corporation's ac- 
count. Opinion: A check signed by one only 
and bearing a forgery of the other signature 
is not an authority and direction to the bank 
to pay, and is not chargeable in the absence 
of negligence on the customer's part. Vol. 
1, p. 448, June, 1909. 

526. (Ohio.) Where an instrument con- 
tains both forged and genuine signatures it 
is valid in the hands of a bona fide holder 
as to the makers whose signatures are gen- 
uine, although they are ignorant of the for- 
geries. Vol. 1, p. 448, June, 1909. 



Drawer's duty of examination and 
verification 

527. (S. C.) A series of checks covering 
a period of over a year, signed by a wife pay- 
able to her husband, were casned by a bank 
for the husband and paid by the drawee. 
During this time the pass-book was balanced 
several times and no objection to the vouchers 
was made by the wife. Three years later she 
claimed that all of the checks were forgeries. 
Opinion: The drawee is not responsible to 
the depositor who is estopped by the neglect 
of duty to make examination and give notice 
of the forgeries. The bank receiving pay- 
ment is not liable because after the first 
check was paid it was justified in cashing the 
successive checks. Vol. 6, p. 206, Sept., 
1913. 

528. (S. Dak.) A statute in South Dakota 
relieves a bank from liability to depositor for 
payment of a forged check unless the deposi- 
tor notifies the bank of the forgery within 
three months after return to him of forged 
check as voucher. Vol. 6, p. 437, Dec., 1913. 

Forged order on savings deposit 

529. (Kan.) A forged check and a pass- 
book were presented at a bank by a man who 
had been in the habit of making deposits for 
the customer of the bank owning the savings 
deposit. The signature of the forged check 
seemed identical virith the genuine signature. 
Opinion: The bank is protected where the 
person receiving payment presents the pass- 
book and reasonable care is exercised by the 
bank in making the payment. Vol. 3, p, 521, 
March, 1911. 

530. (Kan.) Where payment is made by 
a savings bank on a forged order to one pre- 
senting the depositor's pass-book, and the rule 
of the bank is that payment to one presenting 
the pass-book is valid, the bank is protected 
if reasonable care is used ; otherwise not. Vol. 
2, p. 373, March, 1910. 

531. (Ky.) A man not purporting to be 
a depositor on presentment of a pass-book 
and a forged order received payment from a 
savings bank. One of the by-laws of the bank 
subscribed to by the depositor read that "a 
payment on presentment of a pass-book shall 
be a discharge to the bank for the amount so 
paid.*' Opinion: The by-law protected the 
bank where reasonable care was used. In the 
absence of suspicious circumstances, where the 
bank compared the signatures and found 
them similar, a court would likely hold that 
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it used reasonable care. Vol. 5, p. 305, Nov., 
1912. 

532. (Ohio.) The printed regnlationB 
in a fiavings pass-book are binding upon the 
depositor, but they do not absolutely relieve 
the bank from responsibiliiy in case of pay- 
ment to a wrong person who presents the 
book with a forged order, because the courts 
add thereto the implied condition that the 
bank in making such payment must have 
exercised reasonable care. Vol. 6, p. 761, 
May, 1914. 

533. (Tex.) Where a bank exercises due 
care, it is not responsible when it pays a 
savings deposit to the wrong person on pre- 
sentation of the pass-book with a forged 
order. Vol. 6, p. 22, July, 1912. 

Non-recovery of money paid on forged 

check 

534. (111.) D, who was employed by B, 
made out a check to himself, forging B's 
name. L, who received the check in pay- 
ment for goods, deposited it two days later 
at the drawee bank and received credit there- 
for. Opinion: By the greater weight of au- 
thority under the Negotiable Instruments 
Law, there can be no recovery from L in 
such a case where the drawee mistakes the 
drawer's signature and pays a forged check 
to a bona fide holder not g^ty of negligence. 
Vol. 6, p. 447, Jan., 1913. 

535. (Kan.) A bank paid a check 
upon which the drawer's signature was forged 
and which was presented by a merchant who 
had taken the check from another person. 
Opinion: The bank can neither charge the 
amount to the drawer nor recover from the 
bona fide holder who received payment. Vol. 
8, p. 911, April, 1916. 

536. (Mo.) Under the law of Missouri 
a bank cashing a check upon which the 
drawer's signature is forged, is not liable to 
refund the money to the drawee which has 
paid the checL VoL 3, p. 676, May, 1911. 

537. (Mont.) Bank A paid its custom- 
er's check after presentation by Bank B which 
had cashed it for one of its customers. Later 
the drawee discovering that it bore a forgery 
of the drawer's signature, returned the check 
to the first indorser, who was the customer 
of Bank B, , and received cash for same, but 
during the same day the customer presented 
the same check to Bank A and received pay- 
ment. Bank A then claimed the right to re- 
turn the check to Bank B and recover the 



money. Opinion: Bank A, mistaking the 
signature of its customer and paying money 
upon a forged check, cannot recover same 
from Bank B, the innocent holder, who re- 
ceived payment, and the fact that a prior 
indorser, after discovery of the forgery, re- 
turned the money to the drawee, but after- 
wards demanded and received the same back 
again, does not alter the case. Vol. 11, p. 
486, March, 1919. 

538. (Okla.) According to the law of 
Oklahoma, the drawee paying a forged check 
cannot in the absence of negligence or fraud 
recover the amount from a bona fide holder 
receiving payment Vol. 6, p. 307, Nov., 
1912. 

539. (Ore.) Where the drawee pays a 
check bearing the forged signature of the 
drawer to a holder who has received the same 
in due course, without fraud or negligence, it 
cannot afterwards recover the money paid. 
Vol. 6, p. 437, Dec., 1913 . 

540. (S. Dak.) It is the general rule 
that the drawee is bound by the payment of 
a forged check and cannot recover money paid 
to a bona fide holder. There are exceptions 
in some States. The question has not yet 
been passed upon in South Dakota. VoL 8, 
p. 706, Feb., 1916. 

541. (Tex.) A check drawn on a Texas 
bank was deposited for collection. After it 
was paid and the amount paid out by the 
collecting bank, forgery of the drawer's sig- 
nature was discovered. Which bank stands 
the loss? Opinion: Drawee bank which pays 
check upon which drawer^s signature is 
forged to a bank receiving same in good faith, 
and paying out the money before notice of the 
forgery, cannot recover the money back. VoL 
11, p. 96, Aug., 1918. 

542. (Tex.) A draft was forged by the 
payee, indorsed by him and by Im brother, 
cashed by a bank on faith of the brother's 
signature, and paid by the drawee. Opinion: 
The drawee must stand the loss where it can 
be shown that the bank was a boha fide holder 
and that the forger's brother was not a guilty 
participant Vol. 1, p. 334, March, 1909, 

543. (Wash.) A check upon which the 
drawer's signature is forged is deposited in 
bank by a customer and paid by the drawee 
through the Clearing House. Three days 
later the forgery is discovered and re-pay- 
ment demanded. Opinion: The Supreme 
Court of Washington held in 190S that a 
drawee which paid a forged check to another 
bank, which had negligently cashed the check 
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upon the payee^B indorBement^ without in- 
quiry or identification, could recover if it 
acted within a reasonable time; and also per- 
mitted recovery where the recipient would 
not be prejudiced by the repayment. No 
reference in this case was made to the Ne- 
gotiable Instruments Law which had been in 
force in 1899^ but since that decision the 
courts in New York, Missouri, Oregon and 
Oklahoma have held the drawee is bound and 

S precluded from recovering money paid on a 
orged check to a bona fide holder not guilty 
of negligence. The right of recovery in the 
present case would be denied if the Washing- 
ton court should place a similar construction 
upon the Negotiable Instnunents Act. Vol. 
6, p. 308, Nov., 1912. 

544. (W. Va.) Drawee which pays a 
check upon which the drawer's signature has 
been forged, to a bona fide holder free from 
negligence, has no right of recovery from 
such holder of the money paid. YoL 10, p. 
595, Feb., 1918. 

545. (Iowa.) A bank paid three checks 
aggregating $35, upon which the drawer's sig- 
nature was forged. The checks were in- 
dorsed by three different indorsers and came 
to the drawee bank through the clearings. 
The bank seeks to recover from the indorsers, 
if possible. Opinion: The general rule sup- 
ported by numerous authorities is that the 
drawee, which pays a forged check to a bona 
fide holder cannot recover the money back. 
The indorsement does not warrant the gen- 
uineness of the drawer's signature. But in 
Iowa, if the first holder is negligent recovery 
may be had of him, but such negligence can- 
not be imputed to subsequent holder so as to 
make him liable. Vol. 10, p. 659, March, 
1918. 

546. (Neb.) On June 2nd, Mr. A. gave 
his employee, B. W., a check for $11.25, and 
the latter made a copy, forging the name of 
Mr. A. on the copied check. The forged 
check was cashed and later deposited at the 
B bank, who in turn presented the check to 
the drawee bank and received the money. 
Several months later when Mr. A. received 
his checks, he discovered the forged check 
and called upon the drawee bank for the 
amount. Opinion: Under liie law of Ne- 
braska the drawee who pays a check upon 
which the drawer's signature has been forged 
cannot recover back the money unless he 
pleads and proves that the holder was negli- 
gent in purchasing or indorsing the ins^- 
ment, or guilty of bad faith. Vol. 9, p. 981, 
June, 191T. 



547. (Tenn.) A retailer accepted checks, 
upon which drawer's signature was forged, in 
payment of merchandise, indorsed and trans- 
ferred them to a wholesaler and the latter 
deposited them in a bank which collected 
them from the drawee. The drawer^s pass- 
book was not balanced for eight or ten 
months, at which time the forgery was dis- 
covered and notice thereof given. The 
drawee seeks to recover the i^ount paid. 
Opinion: The drawee bank has no right of 
recovery, under the decisions in Tennessee, 
from the bank receiving payment and prob- 
ably under such decisions would be denied 
recovery from the retailer, even though the 
latter was guilty of first negligence in accept- 
ing the checks without proper identification. 
Vol. 10, p. 717, April, 1918. 

Recovery of money paid on forged check 

548. (111.) It is the general rule that 
the drawee bank having paid a check bearing 
a forgery of the drawers signature cannot re- 
cover the money from a person who has re- 
ceived payment of the same in good faith. 
Whether the fact that the holder would not 
be prejudiced if compelled to refund consti- 
tutes an exception to the general rule is un- 
certain in niiQois. It was held in an Illi- 
nois case where the holder before receiving 
payment on a forged check had knowledge of 
suspicious facts, which was not imparted to 
the drawee and would be in no worse posi- 
tion if compelled to refund, that an exception 
to the rule existed and the drawee could re- 
cover, but in that case the holder was deprived 
of a status of good faith holder. Most 
courts hold that the single fact that the holder 
would not be prejudiced if compelled to 
refimd, is not of itself sufficient to create an 
exception to the general rule denying the 
drawee the right of recovery from a bona fide 
holder. Further, a drawee cannot recover 
from a bona fide holder who has received 
payment of check drawn by a person having 
no account in the bank. Vol. 10, p. 862, 
June, 1918. 

549. (Miss.) The drawee of a check 
on which the drawer's signature is forged 
can recover from payee the money paid there- 
on. The payee should know with whom he 
is dealing, and if the check is a forgery he is 
liable to the drawee. Vol. 6, p. 766, May, 
1913. 

. 550.^ (Iowa.) A customer deposited for 
collection a check drawn on a local bank 
which was duly paid through the clearings. 
Thirty days later the drawee bank discovered 
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that the drawer's signature had been forged 
and seeks to hold the collecting bank liable as 
indorser. Opinion: In Iowa a drawee which 
pays to a bona fide holder a check upon which 
the drawer's signature is forged cannot re- 
cover the money, but if the holder has been 
negligent in acquiring the check without due 
inquiry, recovery is allowed. Where payment 
is made to a bona fide indorsee of a negligent 
holder, the latter is not liable but the drawee 
has recourse upon the prior indorser who is 
guilty of negligence. Vol. 10, p. 464, Dec., 
1917. 

551. (Tenn.) A customer cashed a 
forged check at his bank, which in turn re- 
ceived payment from the drawee bank. A 
month later the drawee discovered the forgery 
of its depositor's signature. Opinion: Be- 
covery of payment by the drawee, under the 
law of Tennessee, depends on whether or not 
the customer was negligent in taking the 
check from the forger. Vol. 2, p. 303, Jan., 
1910. 

552. (P9-) On August 19th a check 
bearing the forged signature of the drawer 
was deposited by a merchant, a bona fi^e 
holder, and was paid by the drawee. On Oc- 
tober 11th the forgery was discovered and the 
drawee notified. Opinion: In Pennsylvania 
the drawee can recover from the holder re- 
ceiving payment under the Act of 1849, pro- 
vided prompt notice of the forgery is given. 
The question of what is prompt notice is 
somewhat uncertain under the Pennsylvania 
decisions. Delay in giving notice will relieve 
the person receiving payment from liability 
unless he is not prejudiced by such delay. 
Vol. 8,. p. 417, Nov., 1915. 

553. (Neb.) Where the drawee paid « 
forged check, it can under the law of Ne- 
braska recover the money paid from the party 
who cashed the same, but who failed to re- 
quire proof of the identity of the person pre- 
senting the check. Vol. 1, p. 168. Nov., 
1908. 

554. (Pa.) A check bearing the ficti- 
tious name of a payee was cashed by a bank 
for the payee and paid by the drawee. One 
month later the drawee discovered the forgery 
of the drawer's signature. Upon whom 
should the loss fall? Opinion: In Pennsyl- 
vania, under the Act of 1849, a bank which 
pays money upon a forged check, purporting 
to be drawn upon it, is not precluded from 
recovering the money paid, provided it gives 
notice with reasonable diligence. What is 
reasonable diligence and whether a delay of 



thirty days between payment and notification, 
notice being given immediately upon dis- 
covery would be unreasonable, is not clearly 
defined by Pennsylvania decisions. Vol. 11, 
p. 656, April, 1919. 

555. (Pa.) A bank paid a forged check 
upon which the signatures of the drawer and 
payee were the same. Two months later the 
forgery was discovered. The bank receiving 
payment guaranteed prior indorsements. 
Opinion: The drawee bank would have a fair 
chance of recovery from the bank receiving 
payment. The Act of 1849, still in force in 
Pennsylvania, favors the drawee's recovery. 
Furthermore, the courts may hold that the 
bank receiving payment has by its indorse- 
ment specially guaranteed the genuineness of 
the drawer's signature, he being also indors- 
ing payee. Vol. 6, p. 242, Oct., 1912. 

556. (S. Dak.) A bank in South Dakota 
paid a check drawn on it for $8.50, bearing 
a forgeiy of the drawer's signature, said 
check having been indorsed and presented 
by another bank to whom the amount waa 
paid. A month later, when the depositor 
had his bank book balanced, the forgery was 
discovered, and the presenting bank imme- 
diately notified. The holder of the check dis- 
claims responsibility. Opinion: The general 
rule is that drawee cannot recover money 
paid on forged check to bona fide holder who 
is free from negligence. In South Dakota 
exceptional rule exists that money is recover- 
able on theory that drawee has right to rely 
on holder's indorsement as vouching for gen- 
uineness of signature. Vol. 10, p. 203, Sept, 
1917. 



Checks cashed for strangers 

See 355 

557. (111.) A drawee bank paid six 
forged checks to banks which cashed them for 
strangers without identification. Opinion: 
The drawee cannot charge them to drawer's 
account, but would probably have a right of 
recovery against the banks under the Illinois 
decisions, imless the Negotiable Instruments 
Law is construed as precluding recovery. Vol. 
6, p. 271, Oct, 1913. 

558. (Okla.) In Oklahoma, drawe who 
pays forged check to a bona fide holder free 
from negligence cannot recover money paid. 
Since the passage of the Negotiable Instru- 
ments Act in 1912 the question is an open 
one in the state, whether holder taking check 
from stranger without inquiry as to identity 
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is negligent and responsible to the drawee. 
Vol. 9, p. 654, Feb., 1917. 

559. (Okla.) A check npon which the 
drawer's signature was forged was cashed by 
a bank in Oklahoma, which took it from a 
stranger without identification. Relying 
upon the express guarantee of the bank that 
the payee's indorsement was genuine, the 
drawee paid the check. Opinion: The drawee 
can recover the money. Vol. 3, p. 589, April, 
1911. 

560. (Minn.) A drawee bank paid two 
checks upon which the drawer's signature was 
forged. The checks had been cashed at sa- 
loons in the town and the saloonkeepers were 
unable to identify the indorsements. The 
bank admits its liability to the drawer but 
seeks to hold the indorsers responsible for 
cashing the checks for strangers. Opinion: 
Drawee cannot recover money paid upon 
check bearing forgery of drawer's signature 
from bona fide holder, but may recover when 
payment is made to one not a bona fide holder. 
If the holder takes the check under circum- 
stances which would put an ordinarily pru- 
dent man upon inquiry and makes no attempt 
to ascertain the truth, he is not a bona fide 
holder, but in Minnesota the one circumstance 
that holder takes check from an entire stran- 
ger without inquiry is not suflBcient to 
deprive him of status of bona fide holder. 
If payee's indorsement is also forged, the 
drawee, under Minnesota rule, may recover 
from subsequent indorser as warrantor of- 
genuineness, notwithstanding forgery of 
drawer's signature. Vol. 10, p. 202, Sept., 
1917. 



Forgery of signature by mark 

561. (Cal.) A customer left his written 
signature at a bank and two years later his 
check was presented signed by a mark with 
two witnesses unknown to the bank. The 
check had been cashed by another bank which 
refused to guarantee tjfie signature. Opin- 
ion: The drawee before paying the check is 
entitled to require a guaranty or satisfactory 
evidence of the genuineness of the signature. 
In the event the drawee should pay the check 
and it should prove to be a forgery, the rule 
that a bank is bound to know its customer's 
signature and cannot recover money paid a 
bona fide holder on a forgery thereof, has 
never been applied where the check was 
signed by mark with witnesses, and in such 
case the bank receiving payment is equally 
bound with the drawee to know the genuine- 



ness of the signature and the credibility of 
the witnesses. Vol. 6, p. 833, June, 1913. 

562. (Ga.) Sam Smith has an account 
with a bank, and being unable to write, signs 
checks with a mark, having someone to wit- 
ness the same. Henry Jones, representing 
himself to a merchant as Sam Smith, fills out 
a check on the bank to his own order, which 
bears the forged signature 

his 
"Sam X Smith" 
mark 

and the signature of the merchant as a wit- 
ness. The bank paid Henry Jones the cash 
on this check, and seeks to hold the merchant 
liable. Opinion: When a person signs his 
name as witness to a signature by mark upon 
a check, which signature is a forgery, the wit- 
ness is liable to the drawee bank which pays 
the check in reliance upon such signature as 
witness. Vol. 10, p. 780, May, 1918. 

563. (Wis.) Bank A issued a time cer- 
tificate of deposit to Mr. and Mrs. John Doe, 
who are illiterate and give their signature by 
mark. Dick Smith having forged the sig- 
natures of the payees by mark deposited the 
certificate in Bank C, which in turn for- 
warded it to Bank B and received a remit- 
tance, although before maturity. Bank B 
held the instrument for three months until 
the date of maturity and upon presentment 
the amount was paid by Bank A. The payees 
claimed that their purported indorsement was 
forged and sue Bank A for payment. Opin- 
ion: A bank which pays a certificate of de- 
posit upon forgery of the payee's signature, 
made by mark and witness, remains liable to 
the payee for the money but has right of re- 
covery from the bank which collect^ the cer- 
tificate upon forged indorsement. Bank C, 
therefore, must bear the loss. The rule 
which has been held in one or two cases that 
a bank is bound to know the payee's indorse- 
ment upon its certificate of deposit has no ap- 
plication where the indorsement is bv mark 
and witness. The fact that Bai^ B remitted 
to Bank C before maturity of the certificate 
and held the same until maturity before col- 
lecting from Bank A would have no bearing 
on the question of liability. Vol. 11, p. 40, 
July, 1918. See 280, 512, 516. 

Forged telegraph order to pay money 

564. (Ark.) A bank received a tele- 
graph message purporting to be signed by an- 
other bank, 'Tay John Jones $75, waive iden- 
tification, we remit." The message was not 
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sent by any bank but by a person unknown to 
the telegraph company, which cannot find out 
the identity of the sender. The bank paid 
the money on faith of the telegram. Opin- 
ion: Where a telegraph company receives and 
transmits a forged telegram purporting to be 
sent by one bank to another, ordering the 
pajnnent of money, the company is not liable 
as an insurer of the genuineness of the mes- 
sage, but is bound to exercise reasonable care 
to receive and transmit only genuine mes- 
sages and is responsible for negligence in that 
regard. Where a telegraph company re- 
ceives from a person a message signed in the 
name of a bank, without making inquiry of 
the bank or ascertaining the authority of the 
sender to sign the bank's name, it does not 
use due care and is responsible. Vol. 4, p. 
686, May, 1912. 

565. (Cal.) A telegraph company wir- 
ing a forged message purporting to be from 
one bank to another, requesting the payment 
of money to a person named, without identi- 
fication, is not an insurer of the genuiaeness 
of the message, but is bound to exercise rea- 
sonable care and is responsible for negligence. 
The use of the American Bankers Associa- 
tion cipher code affords increased protection. 
Vol. 7, p. 163, Sept, 1914. 

566. (N. M.) A bank received from the 
delivery boy of a telegraph company a mes- 
sage purporting to be signed by another bank 
requesting it to pay L. $600. The money was 
paid L., who disappeared. Later in the day 
the telegraph company informed the bank 
that the message was forged. Opinion: The 
telegraph company is liable to the bank. 
While the telegraph company is not a war- 
rantor of the tnatii of messages, it is bound 
to exercise due care in ascertaining the au- 
thenticity of a received message, and its act 
of delivery is a representation that the mes- 
sage wajs received from the bank whose sig- 
nature is affixed. Vol. 3, p. 735, June, 1911. 

Recovery of money paid on forged 

indorsement 

567. (Okla.) Where a check on which 
the payee's indorsement ia forged is cashed 
by a merchant, is deposited in a bank and col- 
lected of the drawee, the latter cannot charge 
payment to the drawer, but has the right of 
recovery from the bank receiving payment 
which in turn has recourse upon the mer- 
chant. The elapsing of several days before 
discovery of the forgery would not affect the 



right of recovery where prompt notice was 
given. VoL 6, p. 271, Oct., 1913. 

568. (Pa.) A check payable to a firm 
whose indorsement was forged was paid to an 
express company by a bank after it had tele- 
phoned the maker. Opinion: The bank can- 
not charge the amount to the drawer's account 
unless the latter was negligent in giving no- 
tice after the discovery of the forgery. The 
bank has a right of recovery against the ex- 
press company, provided the indorsement to 
the latter was in unrestricted form. Vol. 9, 
p. 414, Nov., 1916. 

569. (Pa.) A bank which cashes for 
the second indorser, who is its customer, a 
check upon which the payee's indorsement is 
forged, has the right to charge the amount to 
the customer's accoimt. Vol. 2, p. 165, Oct., 
1909. 

570. (Idaho.) Bank A, in exchange for 
$150 currency and a forged check for $75.50, 
issued to a forger its cashier's check payable 
to a different person for $225.50. The 
forger indorsed the payee's name and forged 
the indorsement of another person as identi- 
fier and succeeded in cashiug the check at 
Bank B in a neighboring town, to which 
Bank A paid the full amount. Bank A de- 
manded that Bank B refund the amount 
Opinion: Bank A cannot recover the $160 
for which it received full value. As to the 
$75.50, it can recover the amount on the 
ground that Bank B took the check imder a 
forged indorsement and acquired no title. 
Alttiough the check was payable to a name 
supplieid by the forger, it cannot be regarded 
as payable to bearer under the Negotiable In- 
struments Act, as the drawer was without 
knowledge that the payee was fictitious. Nor 
can the indorsement be regarded as made by 
the precise person intended to receive the 
money and therefore not a forgery, because 
the bank did not intend to make it payable 
to the person who received the check but to 
a different person whose name was supplied 
by the forger. Vol. 9, p. 579, Jan., 1917. 

571* (Kan.) A bank paid its own 
cashier's check, upon which the payee's in- 
dorsement was forged. The check was pre- 
sented bearing the previous indorser's stamp 
guaranteeing prior indorsements. Opinion: 
The bank may recover the money paid. It 
is not bound to know the signature of tlie 
payee which ia not kept on file. Vol. 8, p. 
1015, May, 1916. 

572. (Tenn.) A bank which cashes a 
check bearing the forgery of the payee's in- 
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doTsement acquires no title^ and where it re- 
ceiveB payment from the drawee mnat refond. 
Vol. 6, p. 33, July, 1913. 

573. (Wyo.) A forger impersonating 
A deposited for collection a draft payable to 
A. To make sure that the payee's indorse- 
ment was genuine, the bank holding the draft 
sent a sample of the supposed A's signature 
to the drawer (with whom A formerly had 
an accoimt) for verification. The drawer 
having oompared the genuine and the forged 
signatures of A, returned the signature sent 
on for verification, also a sample signature of 
their customer, to the bank, with the state- 
ment that in its judgment the two si^atures 
agreed. Opinion: The bank cashing the 
draft on the forgery and collecting from the 
drawee is obliged to refund. The drawer by 
its statement is not estopped from denying 
the genuineness of the payee' signature. Vol. 
4, p. 94, Aug., 1911. 

574. (Wash.) John Doe gives his check 
to Richard Roe. It was indorsed as follows: 
"Richard Roe, by S. B. T.", "Pay to the order 
of any bank, banker or trust company 
Bank of SmallviUe, Washington,'* "Pay to 
any bank, banker or trust company. Bank 
of Oregon, Portland, Oregon,'' and mailed 
by the latter to the drawee for col- 
lection and credit. It developed later that 
"S. E. T." had no authority to indorse. On 
whom does the loss fall? Opinion: The 
drawee paying the check upon which the 
payee's inaorsement was unauthorized may 
recover the money from the party receiving 
payment, unless there was unreaBonable delay 
in giving notice after discovery of the forged 
or unauthorized indorsement. There is con- 
flict of authority whether indorsement "pay 
any bank or banker" is general or restrictive. 
There is a line of cases to the effect that said 
form of indorsement is not title-conveying 
but restrictive and agent-creating, and does 
not of itself . guaranty prior indorsements. 
The courts in Massachusetts, Georgia and 
Missouri hold this view. A Nebra^a case 
held such form of indorsement not a restric- 
tive but a general indorsement, or title-con- 
veying form, and this rule, is supported by the 
better reason. Under eiiiier rule, the B^mk 
of SmallviUe is the ultimate loser, provided it 
received prompt notice of the error. Vol. 10, 
p. 121, Aug., 1917. See 621, 522, 552, 581, 
583, 584. 

Effect of delay in giving notice of forgery 

575. (Mass.) A bank received for col- 
lection several checks from C, its depositor, 



who was acting as collector of B, a French 
Fund for Orphans, which was named as payee 
and to whom the checks were donated. The 
checks bore the indorsements of the payee 
and of C, and were paid by the drawee bank. 
After two years had elapsed, B claims that his 
indorsement was a forgery and demands res- 
titution. Opinion: Where the payee's in- 
dorsement on certain checks is forged and the 
forger deposits the checks in a bank which 
collects them from the drawee, the payee has 
a right of action against the indorsee bank for 
the proceeds of such checks and a delay of two 
years before giving notice will not affect his 
right of recovery unless the indorsee bank 
has been prejudiced by such delay or suffered 
a loss, which an earlier notice might have pre- 
vented. Vol. 11, p. 488, March, 1919. 

576. (Miss.) A drawee bank paid a 
draft, upon which the payee's indorsement 
was forged, and eight months later discovered 
the forgery. Three and one-half months 
after said discovery the drawee notified the 
bank which cashed the draft and demanded 
a return of the money. Opinion: According 
to the rule adopted in a number of States, the 
drawee's delay in giving notice after discov- 
ery bars its recovery, provided the bank re- 
ceiving payment was damaged by fluch delay; 
but under the theory of the TJnited Statues 
Supreme Court, the drawee can recover upon 
breach of warranty, irrespective of the un- 
reasonable delay in giving notice. The right 
of recovery would, tiierefore, seem to depend 
upon the jurisdiction in which the action is 
brought. Vol. 6, p. 512, Jan., 1914. 

Recovery where indorsement guaranteed 

577. (Fla.) A check on A bank, payable 
to and indorsed in blank by D, followed by 
indorsement of B, to order of Bank of B, and 
indorsed by latter "previous indorsements 
guaranteed," was paid to B bank. Drawer 
pronoimces check a forgery. Opinion: The 
drawee cannot hold B bsoik. Money paid 
upon forged check cannot be recovered from 
a bona fide holder who received payment. 
The guaranty of prior indorsements does not 
warrant genuineness of drawer's signature. 
Vol. 3, p. 734, June, 1911. 

578. (Ky.) Where C bank draws its 
draft on Q bank in favor of D. F. Co., and 
the indorsement of the payee is forged and 
the draft deposited in H bank, which guaran- 
tees the indorsement and collects mm the 
drawee through I bank, C bank on learning 
of the forgery six montlis later has the right 
of recovery against drawee G, which in turn 



73 



679] 



DIGEST OF LEGAL OPINIONS 



has a remedy against I and H banks^ the 
latter being the ultimate loser. Vol. 1, p. 94, 
Sept., 1908. 

579. (Okla.) A bank as drawee received 
a check of $15,000, payable to James Smith. 
It was indorsed "James Smith, by Florence 
Smilf and had the regular stamp indorse- 
ments of several banks, reciting ^'all previous 
indorsements guarajnteed.^' Would drawtee 
be protected in paying check in event James 
Smith claimed he never received the money? 
Opinion: Where the payee's indorsement is 
forged and such indorsement is followed by 
the indorsement of a bank guaranteeing prior 
indorsements, the drawee bank is protected 
in making payment for, while liable for the 
amount to the drawer or to the payee, the 
drawee has full recourse upon the guaran- 
teeing bank. Vol. 11, p. 329, Dec., 1918. 

580. (Pa.) A drawee bank paid a check 
upon the forged indorsement of the payee in 
violation of the maker's stop payment order. 
The indorsement was expressly guaranteed. 
Opinion: In this particular case the drawee 
could recover upon the special guaranty. In 
a given case where there is no such guaranty 
there might be ground for a contention that 
a stop payment notice puts the drawee on in- 
quiry as to equities which would estop it from 
recovering: from a bona fide holder. Vol. 6, 
p. 514, Jan., 1914. 

581. (Ark.) A drawee bank paid a 
check bearing forgery of the payee's signature 
to the collecting bank, which had guaranteed 
all prior indorsements. Thirty days elapsed 
before the drawer notified the drawee of the 
forgery and the drawee in turn promptly 
notified the bank receiving payment, which 
bank refused to refund. Opinion: The 
drawee bank has a right of recovery from 
the collecting bank and the fact that 30 days 
elapsed before notice of the forgery was given 
to the collecting bank, such bank having been 
notified as soon as the forgery was discovered, 
does not bar the right of recovery. The rule 
is that notice should be given within a reason- 
able time after the forgery has been dis- 
covered. Vol. 10, p. 718, April, 1918. 

Non-recovery of money paid on forged 

indorsement 

582. (Ohio.) An Ohio bank drew its 
draft upon a German bank, payable to A. 
The draft was paid by the drawee upon a 
forged indorsement. A claims that neither 
the draft nor its proceeds were ever received 
by her, and demands refund of the purchase 



money from the Ohio bank. Opinion: Under 
the German law the paying drawee is not re- 
sponsible for the genuineness otf indorse- 
ments. Had the payee received this draft 
over the counter of the Ohio bank, she would 
be the loser. Assuming the draft was for- 
warded by mail to and never received by the 
payee, the question of responsibility would 
depend upon whether the method of forward- 
ing was by her authority. If authorized, the 
risk of miscarriage would rest with the pur- 
chaser; but if forwarded at the risk of the 
bank, it would remain liable for a considera- 
tion never delivered. Vol. 6, p. 517, Feb., 
1913. 

583. (S. Dak.) Where the drawee bank de- 
layed the giving of notice for more than two 
months after the discovery of the forgery of 
the payee's indorsement, it cannot recover 
under tiie rule adopted in a number of States, 
provided the bank receiving payment can 
show that the delay caused it a loss. Under 
the rul8 laid down by the United States Su- 
preme Court, the drawee can recover, regard- 
less of the unreasonable delay in giving notice 
of the forgery. Vol. 6, p. 512, Jan., 1914. 

584. (Utah.) On February 6th a bank 
cashed a check upon which the payee's in- 
dorsement was forged, the forger having been 
introduced to the bank as the payee by one of 
its depositors who left the cily in April and 
cannot be located. On June 27th the bank 
was notified of the forgery by the payor of 
the check. Opinion: If there was unreason- 
able delay after discovery of the forgery in 
giving notice thereof, accompanied by loss 
sustained by the bank, the drawee of the 
check could not recover. Mere delay, how- 
ever, in discovering the forgery is no defense. 
If the forgery was discovered soon after the 
check was paid, the delay in giving notice to 
the bank might be a good defense, assuming 
there was recourse, which was lost, upon the 
depositor who misrepresented the forger ag 
the payee. Vol. 5, p. 109, Aug., 1912. 

Indorsement by person of same name 

See 743, 744 

585. (Fla.) An indorsement of a draft 
by a person of the same name but not the 
payee intended is a forgery, and the bank 
cashing the draft is responsible for the loss, 
in the absence of any negligence on the part 
of the drawer. Vol. 4, p. 157, Sept., 1911. 

586. (Ind.) The purchaser of a draft 
mailed it to himself at his home city with no 
particular street address, and draft was de« 
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livered to a person of the same name, who 
cashed it at the bank upon his forged indorse- 
ment. The bank collected the draft. Opin- 
ion: The indorsement was a forgery and the 
purchasing bank derived no title and is liable 
to the drawee. It is doubtful if a defense of 
negligence can be successfully maintained. 
Yol. 3, p. 301, Jan., 1910. 

587. (La«) A bank purchased a draft 
payable to *'Q. Smith.'^ The draft was in- 
dorsed by a person of the same name, not the 
real payee. Opinion: The indorsement is a 
forgery and purchaser derived no title. Vol. 
5, p. 596, March, 1913. 

588. (Okla«) A check payable to John 
Smith was mailed by the drawer to the payee, 
but was delivered to another person of the 
same name, who was personally known to the 
drawee, and who received payment on his in- 
dorsement. Opinion: The indorsement is a 
forgery and the drawee cannot charge the 
amount to the drawer, in the absence of draw- 
er's negligence in mailing the check, but can 
recover from the person receiving payment. 
Vol. 8, p. 1101, June, 1916. 

589. (W. Va.) The drawer of a check 
mailed it to one J. Smith, to whom payable, 
at No. 2701 A Street instead of No. 2701 B 
Street. Another J. Smith, who happened to 
live at the former address, received the check 
and cashed it at a bank, which was an in- 
nocent purchaser for value. Opinion: Tlie 
indorsement was a forgery and the purchaser 
took no title nor right to enforce against the 
maker. Where the drawer negligentlv mails 
a check to the wrong address, and it gets into 
the hands of a person of the same name, who 
forges the indorsement, an Ohio case holds 
that the drawer is liable to the drawee which 
pays the check; but it is doubtful that such 
liability wouia extend to the purchaser of the 
check from the forger. Vol. 7, p. 223. Oct., 
1914. 

590. (W. Va.) A check was mailed to 
the payee and delivered to the wrong person 
of the same name who indorsed and nego- 
tiated it to a purchaser for value. Opinion: 
The indorsement was a forgery and the pur- 
chaser took no rights, unless the maker of the 
check was guilty of negligence in letting the 
check get into the hands of the wrong person. 
Vol. 2, p. 538, June, 1910. 

Indorsement by precise person intended 

See 711, 712 

591. (Idaho.) A railroad pay-check 
payable to R. E. Jones was through a mistake 



delivered by an agent of the railroad to the 
wrong person, who impersonated Jones. The 
impersonator indorsed the check B. E. Jones 
and cashed it at a bank. The real payee 
seeks to hold the bank liable. Opinion: It 
might be held that under the circumstances 
the indorsement was not a forgery but by the 
precise person intended by the drawer to 
receive the money, in which case the railroad 
company would be liable. Vol. 4, p. 303, 
Nov., 1911. 

592. (Minn.) A check is drawn and de- 
livered to an impostor, the drawer believing 
him to be the person named therein. The 
impostor indorsed in the name he had as- 
sumed, and upon being properly identified 
cashed the same for value at a bank. Opin- 
ion: The bank cashing the check is protected, 
as the indorsement is not a forgery, but by 
the precise person intended to receive the 
money. The majority rule is as above, but 
there are a few cases contra. Vol. 4, p. 157, 
Sept, 1911. 

593. (Mo.) A stranger representing 
himself as B presented to the drawee bank a 
check payable to the order of B, and the bank 
delivered to the stranger its cashier's check 
payable to the order of B. The stranger in- 
dorsed the cashier's check in the name of B 
to another bank and that bank received pay- 
ment. Opinion: As between the bank de- 
livering the cashier's check and the bank re- 
ceiving payment, the former would be the 
loser in the event the indorsement is not that 
of B. Vol. 3, p. 733, June, 1911. 

594. (Ohio.) A savings bank received 
by mail from an impostor, who impersonated 
a depositor, the depositor's pass-book and a 
forged order with a letter requesting payment 
of the full amount due. A few days previous 
the pass-book had been presented with an 
order for part of the funds, but pajrment waa 
refused because the signatures did not corres- 
pond. The savings bank dealt with the im- 
postor, believing him to be its depositor, and 
mailed to the impostor in another city its 
check payable to the depositor. The impos- 
tor indorsed the check in the name of the de- 
positor to a bank, which collected it and then 
paid the proceeds of the check to the impostor. 
Opinion: The bank would have a fair groimd 
of defending against liability to the savings 
bank (1) because the check was indorsed by 
the precise person intended by the drawer to 
receive payment, and (2) because the savings 
bank would probably be estopped in setting 
up forgery by reason of negligence in mailing 
the check under such suspicious circum- 
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stances. As a further ground^ if the bank 
could show that it appeared on the check as 
collecting agent, it could escape liability, after 
payment of the proceeds to the impostor. 
Vol. 6, p. 823, June, 1914. 

Effect of waiver of identification 

595. (Mich.) A customer cashed a 
stolen railway pay-check upon a forged in- 
dorsement. The check was drawn on the 
same bank in which the customer kept his 
account and upon deposit the customer's ac- 
count was credited. Two weeks later the 
payee who lost the check notified the bank. 
The makers of the check had sent the 
drawee a letter in which they stated: ''We 
will waive identification of the person pre- 
senting check for payment.'' pinion : The 
customer must refund to the bank. The two 
weeks delay will not affect the drawer's right 
of recoveiy nor the payee's claim against the 
company. The waiver is available as a pro- 
tection only to the bank and not to the 
merchant cashing the check upon a forged in- 
dorsement. Vol. 7, p. 579, Feb., 1915. 

Recovery of money paid on forged bearer 

check 

596. (Miss.) The Y Trust Company 
cashed and received payment of a forged 
check drawn on the X Bank, made payable 
to cash or bearer. The chedc bore the sig- 
nature and indorsement of B. G. W., both of 
which were forgeries. It developed that the 
handwriting of K. G. W. as drawer and on 
the back of the check was that of a former 
customer of the Y Trust Company, whose 
signature they had on file, and that this 
person had disappeared immediately after 
the check was cashed. Opinion: The general 
rule is that money paid upon a forged check 
to a bona fide holder is not recoverable, but 
the special circumstances in this case that 
the loss was incurred before payment was 
received from the drawee, and that the signa- 
ture and indorsement were made by a former 
customer of the Trust Company, which 
should have known the identity of the person 
receiving the cash, and that he was not 
R. G. W., would probably be held to modify 
the general rule and permit recovery. Vol. 
4, p. 428, Jan., 1912. 

597. (N. Y.) A customer presents a 
forged bearer check to the drawee, indorses 
it, and receives the money. The forgery is 
discovered the same day. The question arises 
as to the drawee's right of recovery. Opin^ 



ion: Under the general rule money paid upon 
a forged check is not recoverable. A lower 
New York court has held that where a forged 
bearer check is indorsed by the person re- 
ceiving payment, this constitutes an excep- 
tion to the rule, as the indorsement is un- 
necessary and tends to divert the drawee from 
scrutiny of the drawer's signature; but this 
decision has not been taken to the highest 
court and has been criticized. Vol. 4, p. 
156, Sept, 1911. 

Signature and indorsement both forged 

598. (Gal.) A bank paid a check upon 
which the signatures of both drawer and 
payee were forged, and payment was made to 
the supposed payee upon the indorsement of 
one T, a customer of the bank, below the 
forged indorsement of the payee. Opinion: 
The bank could recover from T on his breach 
of warranty of the genuineness of the forged 
indorsement Vol. 2, p. 188, Nov., 1909. 

599. (Conn.) A bank paid several 
forged checks, upon which the indorsement of 
the payee, a fictitious person, was also 
forged. Opinion: The decisions are in con- 
flict upon the drawee's right of recovery from 
the bank to which the checks were paid. In 
Connecticut the question has not bc^ passed 
upon. Vol. 8, p. 1014, MJay, 1916. 

600. (La.) A presented a check signed 
by B and indorsed in blank by the payee. 
The check was paid by the drawee, and upon 
faith of such payment A paid over the pro- 
ceeds. Later it was discovered that B's sig- 
nature was forged. Opinion: The drawee 
cannot recover from the bona fide holder. If 
payee's indorsement was also forged, author- 
ities conflict as to drawee's right of recovery. 
The decisions in Illinois and Nebraska allow 
recovery, while a decision in Iowa denies 
right of recovery. Vol. 4, p. 25, July, 1911. 

601. (Neb.) Two checks were drawn on 
a Nebraska bank on which the signatures of 
both the drawer and of the payee were forged. 
These checks were cashed for the forger by 
two banks in Nebraska and indorsed over ix> 
two banks in Iowa, which banks received 
payment from the drawee bank. Opinion: 
Under the law of Nebraska the drawee can 
recover from the last endorser as warrantor 
of a prior forged indorsement. Under the 
law of Iowa ti^e drawee could not recover. 
Vol. 3, p. 688, April, 1911. 

602. (N. Y.) A bank in New Yorl^ a 
bona fide holder, cashed a check upon which 
the drawer's signature and the payee's in- 
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dorsement were forged. Opinion: Under the 
New York law the drawee bank which paid 
the check is tiie loser, and cannot recover m>m 
the New York bank. Vol. 5, p. 448, Jan., 
1913. 

603. (Okla.) A drawee bank paid a 
check npon whidi the drawer's signature and 
the payee's indorsement were forged. The 
bank receiving payment stamped the check 
^rior indorsements gaaranteed.'' Opinion: 
'Die question of drawee's right of recovery 
has never been passed upon in Oklahoma. The 
decisions of ouier states on this proposition 
are conflicting. Vol. 8, p. 35, July, 1916. 

604. (Wash.) A forged check bearing 
a forged indorsement was deposited in a 
bank by its customer and paid through the 
clearing house by the drawee. The drawee 
returned the check to the collecting bank with 
notation '%rged indorsement." Before 
charging the customer with the amount, it 
was discovered that the drawer's signature 
was also forged, and the collecting bank 
seeks to hold the drawee liable. Opinion: 
Where the drawer's signature and payee's ia- 
dorsement are both forged, the decisions con- 
flict as to the drawee's right to recover money 
paid on check to a bona fide holder. In 
Washington, the drawee paying the forged 
check is held entitled to recover unless the 
holder receiving payment would be ia a worse 
position if compelled to refund than before 
he received payment. Vol. 11, p. 96, Aug., 
1918. 

Statute of Limitations as applied to forged 

indorsement 

605. (Cal.) A bank paid a check which 
bore a forged indorsement. A year and two 
months later it was notified of such forgery. 
A statute in California provides a one year 
limitation for the commencement of an ao- 
tion '%y a depositor against a bank for the 
payment of a forged or raised check." The 
bank is uncertain as to whether said statute 
covers forged indorsements. Opinion: A 
New Jersey case holds that such a statute 
applies to forged indorsements, but it is 
doubtful whether the courts will construe the 
statute in California to cover forged indorse- 
ments. It is probable that it was the inten- 
tion that the statute should apply to a check 
bearing forgery of drawer's signature, or to a 
raised check, and that the limitation applies 
to depositors who are negligent in failing to 
discover the forgery or dteration and notify 
the bank. Vol. 11, p. 435, Feb., 1919. 



606. (N. J.) A bank paid a check with 
a forged indorsement. The question is asked 
how long after such payment, or the return 
of the (£eck to the mc^er, has the maker a 
right of action for the recovery from the 
paying bank. Opinion: Where a bank pays 
a cheek upon a forged indorsement ana re- 
turns the item to the depositor as a paid 
voucher, the latter's right of action for the 
deposit, in the absence of specific statute upon 
the subject, does not accrue until demand 
made and the statute of limitations does not 
begin to run until the bank is in default^ 
unless the bank has disclaimed liability so as 
to make demand unnecessaiy, in which case 
right of action would accrue at time bank is in 
default by such denial and would be barred 
within six years. New Jersey and a large 
number of states have passed the following 
statute : '^o bank shall be liable to a depos- 
itor for the payment by it of a forged or 
raised check, unless within one year after 
the return to the depositor of the voucher of 
such payment such depositor shall notify the 
bank that the check so paid was forged or 
raised." It is doubtful whether this statute 
will be held to apply to actions by a depositor 
against his banker for money paid on checks 
bearing forged indorsements. Vol. 10, p. 
718, April, 1918. 

607. (N. J.) There is a statute in New 
Jersey which limits the liability of a bank to 
its depositor for the payment of forged or 
raised checks to one year after the return of 
the voucher, unless notice is given the bank. 
A certain New Jersey decision seems to take 
the view that this statute covers the payment 
of a check upon a forged indorsement, but 
the point was not positively decided and such 
statute has not been generally understood to 
cover forged indorsements as distinguished 
from forged or raised checks. Vol. 4, p. 221, 
Oct., 1911. 

Forged counter-signature to traveler's 
check or money order 

608. (Mo.) An express company tra^ 
velers' check, upon which there was a forged 
coTmtersignature of the purchaser, was cashed 
by a bank for a stranger and paid by the ex- 
press company. The signature of the pur- 
chaser was placed upon tifie check at the time 
it was issued by the company. Opinion: 
Both bank and express company had equal 
means of knowing genuineness of counter- 
signature, and the express company could 
recover from the bank which received pay- 
ment under the rule that money paid under 
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a mutual mistake of f act, without considera- 
tion, is recoverable. Vol. 2, p. 413, April, 
1910. 

609. (Tex.) A travelers' check, sold by 
a bank in Nebraska, issued to one H, and pur- 
chased by a bank in Texas, was lost by H, and 
his countersignature thereon was forged. 
Opinion: That the Texas bank having cadied 
the check upon the forgery took no title and 
must look solely to the person from whom it 
purchased for reimbursement. Vol. 6, p. 
816, June, 1914. 

610. (W. Va.) A bank became the in- 
nocent purchaser of an express money order 
bearing the forged coimtersignature of the 
issuing agent. The order was paid by the 
company before the forgery was detected. 
Opinion: In the absence of decided cases on 
the right of an express company to recover 
money paid on the forged coimtersignature 
of an agent, the question depends upon 
whether the courts will apply tiie rule (1) 
that money paid under mistake of fact is re- 
coverable, or (2) that the payment is final 
and irrevocable on the theory (a) that the 
paying agent is bound to know tiie signature 
of the countersigning agent, and (b) that be- 
tween parties equally innocent the law will 
plaee the loss where tiie course of business has 
placed it. VoL 6, p. 668, April, 1913. 

Check signed in fictitious name 

611. (Nw Y.) A person signs a check in 
a fictitious name with intent to defraud. The 
question is raised as to whether he can be 
pmiished as a forger or whether the crime 
ia simply that of larceny or obtaining money 
under false pretenses when he actually ob- 
tains money or property thereon, or whether 
he can be punished under some of the special 
statutes making criminal the mere issuing of 
checks against insufficient funds. Opinion: 
According to the decisions in the various 
courts, it is well settled that the signing of 
a check in a fictitious name, with intent to 
defraud, is a forgery. The importance of 
this question lies in the fact that the penalty 
for forgery is more severe than in the other 
offenses above stated and it is more desirable 
to prosecute under the forgery statutes. Vol. 
9, p. 492, Dec, 1916. 

Indorser's warranty to subsequent 

purchaser 

612. (111.) A bank cashed a check, pay- 
ment of which was refused on the ground that 
the drawer^s signature was a forgery. The 



bank sought to recover the amount from the 
indorser. Opinion: The indorser of the check 
warrants the genuineness of the check to a 
subsequent purchaser and if the check is 
forged is liable upon breach of such warranty. 
Vol. 9, p. 666, Feb., 1917. See 556, 560, 
737. 

Estoppel to assert forgery of indorsement 

613. (111.) A, the maker, forges the in- 
dorsements of B and C to his note, which id 
discounted for A by a bank. At maturiiy B 
and C are notified but pay no attention tiiere- 
to, and afterwards B sees the note and instead 
of disclosing the forgery, says he wUl en- 
deavor to get A to renew with additional in- 
dorsers. Afterwards, upon A's death, leav- 
ing no estate, B and C assert forgery. Opin- 
ion: If C's silence when it was his duty to 
speak, and B's affirmative representation of 
the genuineness of the indorsements were in- 
tended to and did prevent the bank from pro- 
tecting itself from the loss, there would seem 
fair ground for holding B and perhaps C 
liable. Vol. 8, p. 1099, June, 1916. 

614. (N. Y.) The maker of a note upon 
which the indorser's name is forged lets it go 
to protest. The purported indorser, upon 
being notified and questioned, does not in- 
form the bank of the forgery, but makes an 
evasive reply. After the dishonor of a second 
note likewise forged, the purported indorser 
for the first time notified the bank of hoth 
forgeries. The maker died insolvent. Opin- 
ion: The purported indorser is liable if he 
knew of the forgery of the first note and his 
failure to notify the bank caused a loss. Vol. 
6, p. 208, Sept,. 1913 . 

Liability of person identifying 
impersonator 

615. (Ark.) A bank cashed a forged 
draft for a forger identified at the bank by A. 
Opinion: A is liable to the bank, provided 
he made a false statement of fact upon which 
the bank relied to its injury. Vol. 7, p. 167, 
Sept., 1914. 

616. (Colo.) The customer of a bank 
who identified the holder of a forged check as 
the payee is liable to the bank cashing the 
check, because of a false representation, 
though innocently made. Vol. 6, p. 275, 
Oct., 1913. 

Forged name of drawee 

617. (OUa.) A*s check on D bank, in- 
dorsed by B, is paid, and afterwards A trans- 
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fers his account to C bank. One year later 
the same check with date altered, name of 
drawee changed to C bank, and bearing an 
additional indorsement under that of B, is 
presented by D bank to C bank and paid. The 
cashier of D bank does not know where he got 
the check and refuses to make its amount 
good to C bank. Opinion: G bank can re- 
cover from D bank which j5rst cashed the al- 
tered check, under the rule that money paid 
under a mutual mistake, without considera- 
tion, is recoverable. Vol. 4, p. 308, Nov., 
1911. 

Altering name of drawee on forged check 

618. (Neb.) A check signed ^^H. 
Greve,'* whose signature was forged by the 
payee, was presented by the payee to the First 
National Bank of X, Nebraska, as drawee. 
That bank, having no accotmt with Greve, 
took it to the X National Bank, where Greve 
had an account, struck out the word "First,** 
inserted "X,** indorsed the check, received the 
money and paid over the proceedB to the 
payee. Opinion: In view of the policy of the 
Nebraska courts to place the responsibility in 
case of a forged check upon the bank which 



first tal^BB it from the forger, rather than 
upoath^d^^^^^ which mistakes the signature 
and piygp'itj.as between the two banks, the 
First NaticbW/Bank would be responsible for 
the loss. V^::2;.i). 415, April, 1910. 

Forged draft again8\.;liost letter of credit 

.•* - * • • 

619. (Wyo.) A bink purchasing a 
forged draft against a lost letter of credit is 
the loser unless the draft iS* ^\i§: J)y the 
drawee, in which case the latter ^«n>lJ* prob- 
ably be bound by payment Vol. 6,-p.-5Fl3^ 
June, 1914. See 812. 

Check dated on Sunday 

620. (Ind.) A decision in Michigan 
holds that the uttering of a forged check, 
dated on Sunday, is not a crime because an 
instrument void on its face cannot be the 
subject of forgery. The decisions bearing on 
the subject of the forgery of checks, dated on 
Sunday, both in states where the common 
law prevails that Sunday contracts are valid, 
and in states where such contracts are made 
void by statute, are collected and discussed in 
Vol. 4, p. 647, March, 1912. 
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Criminal liability for issuing bad checks 

Note: A' statute reoommended by the American 
Bankers Association to punish the giving of checks 
or drafts without sufficient funds in bank and 
making the issue of the insufficient check prima 
faoie evidence of intent to defraud has been passed 
in nearly all the Btates, with various modiflca- 
tiouB. States still needing this law are Mary- 
land, Massachusetts, Oklahoma and Pennsylvania; 
also the District of Columbia. 

621. (Ark.) Where a person gave a 
worthless check and obtained money or any- 
thing of value therefor, he could be prosecuted 
criminally, but if he simply gave the check 
in payment of some existing indebtedness, 
there would not be a criminal offense. Vol. 
6, p. 36, July, 1913. 

622. (Colo.) A corporation having its 
account in a Colorado bank has been in the 
habit of overdrawing. The bank seeks to 
punish the president and treasurer of the cor- 
poration, although none of the checks bear 
their signatures. Opinion: Where a statute 
makes it a misdemeanor for any person, with 
intent to defraud, to issue a check upon a 
bank wherein the maker has insufficient 
funds, and a corporation depositor habitually 
overdraws its account, the corporation as well 



as the issuing officer is liable to prosecution, 
and the president and treasurer who do not 
sign such checks but have knowledge of and 
power to prevent their issue are, probably, 
also subject to prosecution. Vol. 11, p. 42, 
July, 1918. 

623. (Fla.) A owed a bank $500, evi- 
denced by a note which at maturity the bank 
agreed to renew. A sent a renewal note upon 
which the bank surrendered the original. A 
also sent a worthless check for the advance 
interest. Opinion: The giving of the worth- 
less check did not violate the Ilorida criminal 
laws, because A did not obtain anjrthing of 
value thereby. Vol. 5, p. 171, Sept, 1912. 

624. (111.) A person in Illinois negoti- 
ated a worthless check against an account in 
which he had only a nominal balance of 48 
cents. The drawee bank had refused many 
similar checks and the depositor could not 
claim that he thought he had money on de- 
posit. Opinion: The person could be pun- 
ished criminally for obtaining money under 
false pretenses and with intent to defraud. 
Vol. 8, p. 39, July, 1915. 

625. (Kan.) A person issued a check 
on a Kansas bank where he never carried an 
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account. The bank seeks to hold bini liable 
for obtaining money under fals^.'^jfetenseB. 
Opinion: The burden is upoQ^ ut^ ^te to 
prove the drawer's intent to 4efffCtid/but it es- 
tablishes a prima facie ^afji!si^''w^&re it shows 
that the drawer issufii^ A'-Aeck on a bank 
where he never car^ii^jan account. Vol. 5, 

p.832,July, 191«-.;-'- 

• • • 

626. (Bfich.)* * A man drew two checks 
on his.b%4}E.m Washington without having 
Buffioi^t^JMnds to meet them, and obtained 
cuftb. ^6reon from a bank in Michigan. The 

. y^Jkwhr has returned to Washington. Optn- 
'. *ian: The purchasing bank can bring an action 
*' to recover the amount of the protested checks. 
If the drawer can be located in Michigan, he 
probably can be punished criminally for ob- 
taining money under false pretenses. Vol. 
8, p. 586, April, 1911. 

627. (S. Dak.) A person issued checks 
on a bank in South Dakota where he never 
had an account. Under the law of that state 
he is guilty of a felony where he either ob- 
tains or attempts to obtain money or prop- 
erty thereon. There is no statute in South 
Dakota similar to that enacted in several of 
the states, which makes the mere issuing of 
a '^ot good'' check, with intent to defraud, 
a crime. VoL 3, p. 336, Dec., 1910. 

Obtaining bill of lading tinder false 

pretenses 

628. (Ala.) A bank received for collec- 
tion a draft with a bill of lading attached. 
The consignee obtained the bill of lading 
upon tender of a check to the bank and re- 
ceived the goods. The consignee, asserting 
that the freight on the goods was not prepaid^ 
stopped payment on the check, but at the 
same time retained the goods and refused to 
pay the bank. Opinion: The consignee can 
be convicted of obtaining goods under false 
pretenses if it can be proved that, at the time 
he gave his check in order to get the bill of 
lading and the goods, he intended to stop 
payment. The action must be brought with- 
in three years if a felony, and within one year 
if a misdemeanor. Vol. 6, p. 99, Aug., 1913. 

Burglary policy of the American Bankers 

Association 

629. (Miss.) The American Bankers 
Association Burglary Policy covers opening 
safes by "chemicals or electricity,'^ as well as 
by "tools or explosives.** Vol. 6, p. 246, Oct, 
1912. 



Conspiracy to commit robbery 

630. (Ark.) A person, learning that a 
shipment of currency is to be made by one 
bank to another, proposed to another person 
to commit robbery, pointing out the subject 
of the robbery and outlining a plan; but the 
second person refused and the first person 
went no further. Opinion: The first person 
was guiliy of a misdemeanor in soliciting a 
person to commit robbery. VoL 8, p. 39, 
July, 1916. . 

Conversion of notes by innkeeper 

631. (Fla.) W. S. S., a lodger at a 
boarding house, died, and among his effects 
were two notes for $200 and $180 respec- 
tively, which were not indorsed by him. 
W. W. S., the boarding-house keeper, indorsed 
the notes in his own name, cashed them at a 
hajok, and appropriated the money thus col- 
lected in sati^action of an alleged board bilL 
The makers who through a Nebraska bank 
paid the notes are su^ by the estate of 
W. W. S. Opinion: The innkeeper in col- 
lecting the notes in the method used was 
guilty of conversion, and the makers are still 
Uable to the estate, although the makers in 
turn can recover from the Nebraska bank the 
money as having been paid under a mistake 
of fact without consideration; and the Ne- 
braska bank can recover from W. W. S. on the 
same grounds. W. W. S. would not be crim- 
inally liable for larceny or embezzlement if it 
could be shown he collected the notes in good 
faith under a supposed claim of title. VoL 
4, p. 619, AprU, 1912. 



Delivery of goods without 
warehouse receipt 



up 



632. (N. Y.) The Uniform Warehouse 
Receipts Act passed in Louisiana in 1908 
among other provisions contains one punish- 
ing an officer or agent of a warehouse who 
delivers goods represented by a negotiable 
receipt without taking up the receipt. Vol. 
1, p. 204, Dec., 1908. 

Fidelity bonds 

633. (Cal.) Upon application for re- 
newal of a fidelity bond for its employee, a 
banking corporation upon request executes a 
certificate to the surety company stating 
that his books and accounts have been ex- 
amined and found correct in every respect. 
A loss through a dishonest employee was 
thereafter discovered, which had actually 
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taken place during the life of the original 
policy. Opinion: The surely company would 
be liable for the loss under the original policy 
and the certificate of renewal would not a£Eect 
such liability. The execution of such form 
of renewal certificate is objectionable from a 
banker's standpoint because there is danger 
that the renewal bond may be declared by the 
courts to be void if the certificate is regarded 
as a ftdse representation of a materi^ fact 
Vol. 6, p. 26, July, 1912. 

634. (N.Y.) The teller of a bank without 
authority dishonestly allows overdrafts and 
hides them from the management of the bank. 
The bank holds the American Bankers As- 
sociation's Standard Form of Fiddity Bond. 
Opinion: Such bond insures the bank against 
any loss tiiat shall happen ^%rough the dis- 
honesty of any of the (bonded) employees 
or through any act of omission or commission 
of any of the employees done or omitted in 
bad faith and not through mere negligence, 
incompetency or error in judgment. This 
bond is broad enough to cover the loss in this 
case. Bad faith and dishonesty is the test 
by which liability under the bond is deter- 
mined. VoL 6, p. 684, April, 1914. 

Firm checks issued through fraud 
of employee 

635. (Tetm.) A firm through the fraud 
of an employee signed checks (1) payable to 
the order of the employee, (2) payable to the 
order of the X bank, and (3) payable to 
other persons bearing forged indorsements of 
the payees. These checks were all deposited 
by the employee in the X bank and checked 
out by the employee, and the firm seeks re- 
imbursement from the bank. Opinion: (1) 
As to the checks payable to the employee, the 
X bank is not responsible to the firm; (2) as 
to the checks payable to the X bank, there is 
confiict of authority whether or not the bank 
is responsible; and (3) as to checks payable 
to third persons whose indorsements were 
forged, the bank is responsible, according to 
the weight of authority, notwithstanding the 
trust and confidence imposed by the 6rm in 
the employee. Vol. 1, p. 96, Sept., 1908. 

Introducing swindler to bank 

636. (Tenn.) A bank cashed a check 
in the sum of $105 for a stranger who was 
correctly introduced by a customer using 
these words: ^This man is all right, please 
wait on him.*' The stranger was a swindler, 
and his check was no good. Opinion: The 
customer was not liable for the swindler's 



fraud because his statentient was a matter of 
opinion and not of fact. VoL 2, p. 20, July, 
1909. See 182, 615, 616. 

Obtaining money under false pretenses 

See 281, 640 

637. (Pa.) A customer drew two checks, 
for $200 and $300 respectively. Although 
the customer's deposit was insufScient l£e 
bank promised to pay the checks upon the 
customer's false promise that he would have 
enough money to cover the checks when his 
wagons came in the next morning. The 
checks were paid, but the customer closed out 
his business without reimbursing the bank. 
Opinion: The customer could not be held 
criminally for obtaining money under false 
pretenses, because the pretense relied upon by 
the bank must relate to a past or an existing 
fact and not upon any representation as to 
the future, as in this case. Vol. 4^ p. 427, 
Jan., 1912. 

638. (Tenn.) A daughter signed her 
father's name to a check per her own and 
cashed it at a bank. Payment of the check 
was refused because the father, upon bein^ 
notified of the check by the drawee, refused 
to pay any attention to it. Twice before the 
daughter had signed such checks, the first 
one being paid but the second redEused, the 
daughter afterwards inducing her father to 
settle. The forwarding htuSs. delayed two 
months, expecting either the father or daugh- 
ter to settle. Opinion: If the check was un- 
authorized, the daughter can be prosecuted 
criminally for obtaining money under false 
pretenses, but not for forgery. The bank has 
no recourse against the father but only 
against the daughter, and its delay would not 
aflfect its rights. Vol. 6, p. 98, Aug., 1913. 

639. (Wyo.) A bank in Wyoming asked 
its correspondent at L. to pay Mr. F. $100, 
which was due him from a baiik in Maryland. 
In the meantime and through error the Mary- 
land bank wired the correspondent at L. to 
pay Mr. P. $100. Mr. F. received the $200, 
knowing that he was only entitled to $100. 
Opinion: A person receiving money knowing 
he is not entitled to it, from one who believes 
he is entitied to it, without making any other 
false representation or pretense, is probably 
not guilty of a crime under the false pretense 
statute of Wyoming. Vol. 6, p. 98, Aug., 
1912. 

Passing worthless state bank bill 

640. (Tenn.) A person passing for value 
a genuine hifi worthless bill of a state haxik 
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no longer in existence, is not guilty of any 
crime nnder the Federal law, but might in a 
proper case be held under a state statute pun- 
ishing the obtaining of money under false 
pretense. Vol. 4, p. 426, Jan., 1912. 

Photographing United States notes 

641. (Pa.) The United States Criminal 
Code prohibits the making of photographs of 
any obligation or other security of the United 
States, except under authority of the Secre- 
tary of the Treasury. Vol. 9, p. 906, May, 
1917. 

Possession of forged instrument with 
intent to defraud 

642. (Ark«) A person of criminal ten- 
dencies has in his possession and exhibits a 
forged certified check in the sum of $5,000 
upon a bank in another state, but so far as 
known has made no attempt to realize any- 
thing on the instrument. Opinion: A per- 
son may be convicted of forgery by having 
possession of a forged instrument with intent 
to defraud, although never uttered by him, 
but unless something was said or done by 
the possessor to indicate an intent to defraud, 
the mere possession of the forged instrument 
would not constitute a crime. Vol. 8, p. 39, 
July, 1915. 



Renunciation of interest by heir procured 

by fraud 

643. (Kan.) A died without a will, 
leaving a widow and no children. His estate 
consisted of 320 acres of land and other prop- 
erty worth $10,000. The widow falsely rep- 
resented to A's sister that it was necessary to 
obtain her affidavit renouncing her interest in 
her brother's estate in order to probate the 
estate. On these representations the sister 
gave her affidavit. Opinion: A court of 
equity would revoke the sister's renunciation 
and enable her to claim her share as heir of 
the estate. Vol. 6, p. 821, June, 1914. 

Statement to procure credit 

644. (Conn.) The question is raised as 
to whether the requirement of verification 
under oath by the maker of a statement of 
his JSnancial condition for the purpose of pro- 
curing credit, would result in the imposition 
of a heavier penalty in case of falsity than 
where the statement is unsworn. Opinion: 
The taking of a false oath by the maker of a 
false financial statement would not be per- 
jury, the statement not being required by law 
or made in a judicial proceeding. It woidd 
be '^alse swearing,'' but as such is not a 
crime. The only effect of requiring a sworn 
statement would seem to be tiie moral effect 
upon the judge in whose discretion rests the 
severity of the penalty. Vol. 11, p. 610, May, 
1919. 



HOLDER IN DUE COURSE 



Rediscounted note 

645. (Cal.) A negotiable note payable 
to a national bank is rediscounted with a 
Federal Beserve Bank and the maker without 
knowledge thereof and before maturity, pays 
the note to the national bank, which misap- 
propriates the money and two days later closes 
its doors. The maker did not obtain a sur- 
render of the note. The Federal Beserve 
Bank demands payment of the note. Opin- 
ion: The maker is liable on the note to the 
Federal Beserve Bank, which is a holder in 
due course, but is probably entitled to pre- 
ferred payment for the full amount from the 
assets of the failed national bank. Vol. 11, 
p. 560, April, 1919. 

Holder in due course of stopped check 

See 1235, 1266 et seq 

646. (Cal.) A gave B a check for $500 
*rhich was indorsed by B to C and was sup- 



posed to cover the pay roll of B. C issued his 
checks payable to B's employees and later dis- 
covered that A^s check was not good. C 
then stopped payment of his checks. 0pm- 
ion: Under the common law rule the payees of 
C's checks are protected as holders in due 
course and as such they are free from C^s de- 
fense of fraud or lack of consideration, which 
he may have against B. Vol. 9, p. 419, Nov., 
1916. 

647. (Ind.) A purchased a draft of 
Bank B, drawn on Bank N, payable to C. 
A mailed the draft to C, who negotiated it to 
D, a holder in due course. Bank B at A's 
request stopped payment. Opinion: D, the 
holder in due course, can enforce payment of 
the draft against Bank B, the drawer, free 
from defenses available against C, the payee. 
Vol. 7, p. 305, Nov., 1914. 

648. (Iowa.) A bank which purchases a 
cashier's check from the holder, assuming it 
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is properly indorsed and within a reasonable 
time after its issue, can recover the amount 
from the issuing bank free from any defense 
which that bank may have against the payee. 
The innocent purchaser of a stopped check 
may enforce payment from the drawer. Vol. 
6, p. 629, March, 1914. 

649. (N. Dak.) A bank issued a draft and 
afterwards stopped payment because the 
payee gave as part payment a worthless check 
of a third person. Opinion: The issuing 
bank cannot be held liable by the payee for so 
much thereof as is represented by the worth- 



less check; but if the draft was transferred, 
the bank would be liable to a holder in due 
course for the full amount. Vol. 5, p. 447, 
Jan,. 1913. 

650. (N. Y.) A customer deposited a 
check and received credit for the amount, 
$295 of which he checked out before payment 
of the deposited check was stopped. Opin- 
ion; The bank of deposit was a holder in due 
course to the extent of the amount paid out 
against such deposit, and in this case can re- 
cover $295 from the maker of the deposited 
check. Vol. 5, p. 25, July, 1912. 
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Instrument executed on holiday 

651. (Miss.) A document signed on a 
l^gal holiday is valid unless the act is ex- 
pressly prohibited by the statute creating the 
holiday. Vol. 9, p. 146, Aug., 1916. 

652. (S. Dak.) In South Dakota a check 
or note dated on Sunday or on a holiday 
would in all probability be held valid, al- 
though there is no decision on the point. 
Vol. 6, p. 758, May, 1914. 

653. (Wash.) In Washington a note 
and mortgage executed, acknowledged and 
delivered on a legal holiday is not prohibited 
by statute and is valid. Vol. 5, p. 656, April, 
1913. 

Instrument maturing on Saturday 

See 660 

654. (Mo.) Under the ' Negotiable In- 
struments Law of Missouri a negotiable in- 
strument falling due on Saturday, other than 
one payable on demand, cannot be presented 
for payment and protested until the next suc- 
ceeding business day. Vol. 4, p. 617, April, 
1912. 

655. (N- C.) Saturday afternoon in 
North Carolina is not a half holiday and pre- 
sentment and protest can be made on Satur- 
day afternoon the same as on the afternoon of 
any other business day. Vol. 1, p. 204, Dec, 
1908. 

Note: In 1910 a statute recommended by the 
American Bankers Association was passed provid- 
ing that the payment, certification or acceptance 
of a check or other negotiable instrument, if done 
or performed on a Saturday afternoon or on a 
legal holiday, is valid. In 1907 the Saturday 
haJf holiday recognized by the Negotiable Instru- 
ments Law was abolished by statute. 

656. (Pa.) By statute in Pennsylvania, 
a note otherwise presentable for payment on 
Saturday is "payable'* on the next business 
day, hence a bank owning a note so payable 



would be entitled to interest for two added 

days and a renewal note should be dated 

Monday. Vol. 7, p. 38, July, 1914. 

Note: In 1917 a statute recommended by the 
American Bankers Association was passed, mak- 
ing the payment of a negotiable instrument on 
a Saturday afternoon yalid. 

Notes executed and delivered on Sunday 

657. (N. Y.) At common law a note 
executed and delivered on Sunday is yalid, 
but in many states the courts have held such 
notes void by reason of Sunday statutes. In 
New York the execution and delivery of such 
notes not being acts characterized as '^serious 
interruptions of the repose and religious 
liberty of the community^' would probably be 
held valid. Vol. 4, p. 3*08, Nov., 1911. 

658. (Tex.) At common law, Sunday 
contracts are lawful and except in those states 
where, by statute, the execution and delivery 
of a note on Sunday is prohibited, a note 
dated on Sunday is valid. Texas has no such 
prohibitory statute. Vol. 6, p. 96, Aug., 1913. 

Payment of check on holiday 

659. (Ala.) In the absence of judicial 
decision upon the precise point, payment of 
a check on a holiday would be of imcertein 
validity and at the risk of the bank, should 
the drawer step payment at the opening of 
business on the next business day. Vol. 5, 
p. 829, June, 1913. 

660. (111.) In Illinois (1) Saturday is 
a legal half-holiday in cities of 200,000 or 
more, and in such cities paper maturing on 
Saturdays matures and is preuenteble and 
protesteble the following business day, except 
checks and other demand paper are at the 
holder's option presentable on Saturday fore- 
noon and protesteble the same day (2) ; in 
cities of under 200,000 Saturday is not a legal 
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half-holiday except that the Negotiable In- 
struments Act postpones presen^ent of all 
Saturday maturing paper to the following 
business day, with like option to the holder of 
checks and other demand paper to present 
Saturday forenoon and protest the same day. 
Vol. 9, p. 750, March, 1917. 

661. (Kan.) It is unsafe in the present 
condition of the law for a bank to pay a 
check upon a holiday. Saturday afternoon 
is not a half -holiday in Kansas, but in view 
of the Negotiable Instruments Law relating 
to presentment for payment on Saturday, 
payment of a check on Saturday afternoon 
except to the drawer would be at the risk of 
the bank. Vol. 7, p. 582, Feb., 1915. 

Noiv: In May, 1916, a statate was passed, 
making the payment of a negotiable instrament 



on a Saturday afternoon or upon any legal holi- 
day Talid. 

662. (Ohio.) In the present condition 
of the law and in the absence of direct judicial 
precedent, payment of a check on a holiday 
or half holiday would be of uncertain validily 
and at the risk of the bank, should the 
drawer stop payment at the opening of bnoL- 
ness on the next business day. Vol. 5, p. 
654, April, 1913. 

Note: In May, 1913, a statute was passed, 
makinff the payment of a negotiable instrumeni 
on a Saturday afternoon, whidk is by law a half 
holiday, Talid. 

663. (S. C.) In view of the authorities 
and in the absence of a prohibitory statute, 
it would seem that a bank in South Carolina 
could safely pay a check dated on Sunday or 
on a holiday. Vol. 5, p. 589, March, 1913. 



HUSBAND AND WIFE 

See Married Women, 834-843 



Authority to draw checks 

664. (Cal.) A depositor who authorized 
his wife to draw against his account died, 
leading a balance of less than $500. Opiiv- 
ion: The husband's death revoked his wife^s 
authority to draw checks, and also revoked 
all his outstanding checks; but by a statute 
in California, not exceeding $500 of a de- 
cedent's deposit may be paid to a surviving 
wife or husband upon affidavit. Vol. 6, p. 
578, Feb., 1914. 

665. (La.) A man deposits $100 to the 
credit of his wife and informs the bank that 
his wife has instructed him to sign checks. 
The bank asks if it would be safe in relying 
upon the husband's word without proof of 
authoriiy from the wife. Opinion: The bank 
would not be safe in paying the husband's 
checks because if the deposit was her separate 
property and under her separate administra- 
tion, the husband would have no right to 
withdraw the deposit, and payment to him 
where he had not been authorized would not 
protect the bank; although if the deposit was 
community property or constituted a portion 
of her separate estate that was under the 
control and administration of the husband, 
the latter would probably have the right to 
withdraw the deposit without authority of 
the wife. The system of community prop- 
erty prevails in some of the Southwestern and 
Pacific states, including Louisiana and Texas. 
Vol. 7, p. 582, Feb., 1915. 

666. (N. Y.) A check signed ''John Doe 
per Jennie Doe" was presented to a bank, 



which carried an account for John Doe. 
Jennie Doe was John Doe's wife but no an- 
thorization to pay was filed with the bank. 
Opinion: In the absence of authority from 
John Doe, the bank should not pay such 
check. If checks so signed are honored, the 
husband can recover unless he has authorized 
or ratified the act Vol. 5, p. 246, Oct, 1912. 

Husband's account in name of wife 

667. (Pa.) A married man opened a 
savings account in the name of his wife and 
daughter. The husband and wife having sep- 
arated, both claim ownership and control of 
the amount deposited. Opinion: The mere 
opening of a savings account by a husband 
in the name of his wife and daughter does 
not constitute a completed gift in &e absence 
of delivery of the pass-book or other evidence 
of the deposit or of other facts indicating per- 
fection of the gift, and so long as the gift is 
not completed it may be revoked by the hus- 
band. Vol. 8, p. 609, Jan., 1916. 

Husband's account in trust for wife 

668. (N. Y.) Where a savings account is 
held by a husband in trust for his wife and 
both perish in same disaster, no presumption 
at common law that one survived the other, 
but survivorship must be proved — ^if wife sur- 
vived husband, her next of kin entitled to de- 
posity but if husband survived wife or both 
died simultaneously, deposit goes to hus- 
band's next of kin. Vol 5, p. 593, March, 
1913. 
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Absence of payee's indorsement 

See 686, 716, 1182, 1134 

669. (Blass.) A check payable to two 
persons was indorsed by one and deposited. 
The bank stamped '^dorsements guaran- 
teed" and the check was paid by the drawee. 
pinion: The indorsement would be held to 
guarantee the drawee against loss or injury 
caused by the absence of the indorsement. 
Assuming the transfer was without authority 
of the non-indorsing payee^ the drawee could 
recdver. Vol. 4, p. 300, Not., 1911. 

Indorsement by alternative payee 

670. (Kan.) A bank issued a certificate 
of deposit payable to the order of John Smith 
or Mary Smith. The bank raises the ques- 
tion whether such certificate requires the in- 
dorsement of both parties. Opinion: The 
order to pay is complete and sufficient upon 
the indorsement of either payee. Vol. 9, p. 
652, Feb., 1917. 

Authority of agent to indorse 

See 328, 332, 447, 708, 990 

671. (Ala.) An attorney who was em- 
ployed by a merchant to collect a note payable 
to said merchant, received from the maker a 
check covering the amount, which was drawn 
in favor of the merchant. The attorney in- 
dorsed the check as attorney for the merchant 
and then by himself personally and deposited 
it to his personal account in his bank. He 
later used all the money from his own account 
and moved away. The merchant seeks to re- 
cover from the bank. Opinion: An attorney 
employed to collect a note has no authority, 
solely by reason of such employment, to in- 
dorse his client's name to a check, payable to 
such client, received in collection, and the 
drawee which pays such check upon such in- 
dorsement is responsible if the money is mis- 
appropriated, unless it can prove that the 
client authorized the attorney to so indorse. 
Vol. 10, p. 206, Sept., 1917. 

672. (111.) Where the clerk of a depos- 
itor entrusted with a rubber stamp containing 
an indorsement by depositor to bank, uses the 
stamp upon checks of which the depositor is 
payee and receives the cash thereon from the 
bank, which he misappropriates, concealing 
his crime for a considerable period because of 
his function to receive the monthly state- 
ments. Opimon: The liability of bank to de- 



positor depend upon whether (1) the clerk 
had authority to collect as well as to indorse 
to the bank; (2) if without original author- 
ity, depositor has ratified his acts, or (3) de- 
positor has been negligent, and if none of 
above conditions exist, the bank is liable. 
Vol. 10, p. 204, Sept., 1917. 

673. (Me.) A employed B as his agent 
to collect his accoimts. A check was drawn 
payable to A, on which B without authority 
indorsed his principal's name, as well as his 
own. The drawee, knowing that B was the 
agent of A, paid the chect Opinion: The 
drawee is liable to the drawer for having paid 
the check upon the unauthorized forged in- 
dorsement of the payee. B's authority to 
collect accounts does not include authority to 
indorse his principal's name to checks payable 
to the principal. Vol. 4, p. 26, July, 1911. 

674. (Md.) A bookkeeper authorized 
to indorse checks for deposit to the credit of 
a firm has no authority to indorse notes pay- 
able to his firm for the purpose of discount 
and credit, and the bank diould require a 
power of attorney. VoL 4, p. 432, Jan., 
1912. 

675. (Minn.) A check payable to John 
Doe & Co. is indorsed to B by an unauthorized 
agent. B indorsed to G and guaranteed all 
prior indorsements and C collected from the 
drawee. Opimon: The drawee bank can re- 
cover from C as the apparent owner of the 
check. Vol. 4, p. 376, Dec., 1911. 

676. (Mont.) The agent of a railroad 
company deposited to his personal account 
two checks payable to the company and in- 
dorsed 'TJ, Agent C Railway Co." Opin- 
ion: In the absence of express or implied au- 
thority, a railroad agent cannot indorse checks 

Eayable to his company and deposit them to 
is personal credit, and the depository bank 
would be liable if the agent misapplied the 
funds. Vol. 6, p. 276, Oct., 1913. 

677. (Neb.) A check payable to a firm 
is given to its agent and cashed by a bank 
upon the indorsement of the firm by the 
agent The check is collected. Thirty days 
later it turns out the agent had no authority 
to indorse and the firm did not receive the 
money. Opinion: The bank which cashed 
the check is liable to refund to the drawee, 
and the elapsing of thirty days before the dis- 
covery does not relieve it from liability. Vol. 
4, p. 302, Nov., 1911. 
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678. (Wis.) A check payable to a firm 
was indorsed by the agent of the firm without 
authority^ was cashed by a bank, and paid by 
the drawee. Opinion: The cashing bank was 
liable to the drawee for a return of the money, 
irrespective of whether the indorsement was 
guaranteed. The rule stated is that money 
paid under a mistake of fact without consid- 
eration is recoverable. Vol. 2, p. 230, Dec., 
1909. 

Bearer checks do not legally require 

indorsement 

See 288 et seq 

679. (La.) A check was presented ''pay 
to tiie order of bearer, ten dollars,^' and a 
bank refused to cash it imtil the bearer in- 
dorsed it. Opinion: The indorsement cannot 
legally be required. A check payable to 
''order of bearer^' is the equivalent of one pay- 
able to bearer. Vol. 3, p. 732, June, 1911. 

680. (S. Dak.) Where a check is indorsed 
in blank by the payee it is payable to bearer 
and does not require indorsement by each 
successive holder. Where a check is pre- 
sented in person by a payee some courts hold 
that he cannot be compelled to indorse as a 
pre-requisite of payment, others holding the 
contrary view, which is preferred. Vol. 6, 
p. 755, May, 1914. 

Blank indorsement followed by special 

indorsement 

See 288, 726 

• 

681. (Minn.) Where an indorsement in 
blank is followed by a special indorsement, 
the instrument remained payable to bearer 
under the common law rule, but under the 
Negotiable Instruments Act, the question is 
in doubt whether Section 9(6) deprives such 
instrument of bearer character, or whether 
Sections 34, 35 and 40 apply, under which 
the instrument would still be payable to 
bearer. Where the instrument is on its face 
payable to bearer, a special indorsement does 
not change its character. Vol. 8, p. 509, 
Dec., 1915. 

682. (Mont) A check was indorsed in 
blank by the payee A and given to B, who in- 
dorsed specially to C. The check was lost 
and cashed for the finder by E without C's in- 
dorsement. Opinion: Under the existing 
condition of the law it is very doubtful 
whether E holds a check payable to bearer, or 
takes a good and enforceable title as holder 
in due course without C's indorsement. Vol, 
4, p. 29, July, 1911. 



683. (Wash.) A note on its face pay- 
able to bearer and note payable to order in* 
dorsed in blank by payee are both payable to 
bearer and negotiable by delivery, but first 
cannot while second can be converted into 
order instrument by special indorsement writ- 
ten over blank indorsement. Whether special 
indorsement written under blank indorsement 
converts paper into order instrument unde- 
cided and uncertain. Vol. 10, p. 119, Aug., 
1917. 

Right to charge indorser's account 

684. (Pa.) A bank has the right to 
charge a dishonored note to the indorser's ac- 
count, provided the latter's liability is duly 
fixed by protest and notice. VoL 3, p. 146, 
Sept., 1910. See 1203 et seq. Set off 
against indorser's account. 

"Credit account of within-named payee** 

685. (N. J.) A issues his check to the 
order of B. B deposits it unindorsed in his 
bank, which stamps on the back '^deposited 
to the credit of the within-named payee," 
followed by the name of the bank. A gen« 
eral discussion is requested of the duty and 
obligation of the drawee in cases of this 
nature. Opinion: The drawee is not legally 
obliged to pay a check unindorsed by the 
payee, even upon guaranty of the missing in- 
dorsement. But in general the drawee would 
be justified in paying upon guaranty as such 
payments in the large majority of cases would 
facilitate business. In a minority of cases 
where the payee had no title, or the check was 
raised, or other valid reason existed, why the 
check would not be chargeable to the drawer's 
account, the guaranty would protect the bank. 
In special cases where the drawer might desire 
the personal indorsement of the payee, pay- 
ment even upon guaranty should be refused. 
Payment without guaranty would be at the 
risk of the bank in jurisdictions where an in- 
dorsement for deposit is held restrictive and 
to create a mere agency to collect in, and not 
to confer title, upon the bank of deposit, for 
a mere agent is not responsible after turning 
over the proceeds. The suflBciency and effect- 
iveness of different forms of indorsement and 
of guaranty are considered in Vol. 4, p. 300, 
Nov., 1911. 

686. (N. J.) The indorsement of the 
payee of a check was missing and the follow- 
ing indorsement was used: ^'credited to the 
account of the within-named payee with the 
Blank National Bank.*' Opinion: For all 
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practical purposes the drawee In paying the 
check woT^d be as safe as it would where the 
payee had personally indorsed. Vol. 2, p. 
302, Jan., 1910. See 669. 



u 



For identification only" 



687. (Ark.) The payee's indorsement of 
a check was forged and a subsequent holder 
indorsed the same and procured cash from 
the purchasing bank upon faith of an in- 
dorsement by a customer of the bank "for 
identification only.'* Opinion: The indorser 
for identification warranted not only that the 
indorser was the person he represented him- 
self to be, but also that he is bona fide in- 
dorsee witii good title. Vol. 6, p. 503, Jan., 
1914. 

Form and language of indorsement 

See 686, 686 

688. (Ark.) A check payable to ^^rs. 
M. E. Smith'' was indorsed 'Ti. E. Smith** 
and cashed at a bank who forwarded the 
same with the indorsement ^'all prior indorse- 
ments guaranteed.'* The drawee refused 
payment. Opinion: The indorsement with- 
out the prefix **Mr8.** was regular and valid 
and drawee should have honored the check. 
In a case where an indorsement is insufScient 
or irregular the drawee is not compelled to 
pay the check even upon a guaranty, although 
payment upon such guaranty is customary, 
but is entitled to a reasonable opportunity of 
verifying the endorsement before making pay- 
ment. Vol. 5, p. 766, May, 1913. 

689. (Kan.) A check was made payable 
to '^rs. Mary Osage" and indorsed ''Mary 
Osage.*' When presented to the bank pay- 
ment was refused upon the claim that the in- 
dorsement was incorrect. Opinion: The in- 
dors^nent 'Ttfary Osage** was proper and 
legal, and the drawee bank is not justified in 
rerusing payment because of the omission of 
prefix **Mrs.,** said prefix not being part of 
the name of the payee, but only a title. Vol. 
11, p. 40, July, 1918. 

690. (Pa.) A check drawn by D. Smith, 
payable to himself, was certified and paid by 
the drawee, after the same had been presented 
by the Blank National Bank, bearing the fol- 
lowing indorsement : "Pay to the order of J. 
Hinds, Attorney, D. Smith. Deposit to the 
credit of J. Jones, Trustee, J. Hinds, Attor- 
ney. Pay any bank or banker, Blank Nation- 
al Bank.** Opinion: There is a technical de- 
fect in Hind*s indorsement, which does not 
show that the deposit is to be credited in the 
Blank National Bank. The drawee would 



probably be safer in paying if the check was 
indorsed for deposit in the Blank National 
Bank to the credit of Jones, Trustee. It 
would not be necessary for the Blank Nation- 
al Bank to show by its indorsement that the 
deposit was properly credited as a condition 
precedent to receiving payment of the check. 
Vol. 4, p. 27, July, 1911. 

691. (Pa.) A check was drawn to the 
order of ^'Miss E. M. Taylor** and bore the 
indorsement of ^*E. M. Taylor.*' Opinion: 
The indorsement is in the proper form, as the 
prefix ^'Miss** is not recognized in law as a 
part of the payee's name. Vol. 2, p. 233, 
Dec., 1909. 

692. (Vt) Where a check is payable to 
and indorsed by ^^Treasurer^ Congregational 
Church,** such indorsement, while not satis- 
factory to bankers, assuming the indorsement 
is by the authorized officiid, is legally suffi- 
cient. VoL 7, p. 1000, June, 1916. 

693. (Wis.) The indorsement of a check 
"Pay yourselves or order** would be construed 
as an indorsement to the drawee and not to 
another holder to whom the check was for- 
warded. Vol. 5, p. 313, Nov., 1912. 

Drawee's right to require guaranty 

694. (Ore.) A check is drawn by a cus- 
tomer on his bank in Oregon, payable to a 
Brick and Tile Company of Newark, New 
Jersey, and by them indorsed to the Blank 
National Bank of Newark, who in turn in- 
dorse with the usual form "Fay to any bank 
or banker or trust company, all prior indorse- 
ments guaranteed. Blank National Bank.** 
Other indorsements by a national bank and 
the Federal Eeserve bank, both of New York, 
and by the Federal Eeserve bank of San Fran- 
cisco follow, all making their indorsements 
read substantially the same as the first in- 
dorsement with the exception that the last 
named indorsement makes the check payable 
direct to the Wells Fargo Express Company, 
guaranteeing all previous indorsements. The 
local agents of the Express Company indorse 
without guaranteeing prior indorsements and 
present the check to the Oregon bank for 
payment. The bank as a condition of pay- 
ment, requires the Express Company to guar- 
antee prior indorsements. Opinion: The 
Express Company appearing from the in- 
dorsements to be only an agent for collection, 
the bank is entitled to a guaranty of prior 
indorsements as a prerequisite to mtddng 
payment and in the absence of such guar- 
anty the bank is justified in refusing pay- 
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ment without incurring responsibility to the 
drawer of the check. Vol. 9, p. 744, March, 
1917. 

695. (Tenn.) A check was presented to 
the drawee bank by an express company, an 
agent for collection, which refused to guar- 
antee the indorsements on the check. The 
drawee bank refused to pay the check until 
such guaranty was given. Opinion: The 
drawee bank has a right to require such guar- 
anty as a pre-requisite of payment, and its 
refusal will not subject it to liability to the 
drawer for dishonoring his check. Vol. 8, 
p. 415, Nov., 1915. 

Guaranty of defective indorsement 

See 688 

696. (111.) A check payable to J. E. Doe 
was indorsed Elmer Doe by mistake ; the in- 
dorsement was guaranteed, and when pre- 
sented, payment of the check was refused. 
Opinion: Where the indorsement of the payee 
is defective, the drawee is not obliged to pay 
upon the guaranty of the indorsement. In 
the event the drawer withdrew his account 
before the check was properly presented, the 
loss, if any, would fall upon the owner of the 
check, who could recover against the drawer. 
Vol. 6, p. 438, Dec., 1913. 

697. (N. J.) A check drawn payable to 
"John Jones** is indorsed *'John Jones Mill- 
ing Company,** and is indorsed by a bank 
**prior indorsements guaranteed,** and mailed 
to the drawee. Opinion: The drawee can pay 
if it chooses, relying upon the guaranty. Due 
diligence or courtesy to the sending bank do 
not require paying bank to return the item 
for proper indorsement, as presumably the 
item has been forwarded with knowledge 
of the irregularity, and in the hope that it 
will be paid upon the guaranty. Vol. 6, p. 
247, Oct., 1913. 

698. (Pa.) A check payable to the ^TBor- 
ough of X** was certified by a bank. The check 
was presented bearing the indorsement of the 
'^Borough of X, by its attorney, John Smith,** 
and payment was refused because of the im- 
proper indorsement. The presenting bank 
then stamped the check '^Indorsement guar- 
anteed** stating that it was satisfied that the 
attorney was duly authorized to indorse. 
The Borough of X claimed that John Smith*8 
indorsement was unauthorized and that he 
misappropriated the funds. Opinion: The 
presenting bank is liable on its guaranty to 
the drawee who paid on faith of such guar- 



anty, which covers the capacity of John Smith 
to indorse. Vol. 3, p. 203, Oct, 1910. 

Indorser discharged by pa3rment 

699. (Iowa.) An agent located at S., of 
a grain company at D., drew a draft on the 
grain company payable at a bank at S. The 
company kept no checking account with the 
bank, but the latter cashed the draft on the 
indorsement of the payee, and attached its 
own sight draft on the company for reim- 
bursement. Opinion: The pajrment of such 
draft by the bank was not a purchase, but 
was a discharge of the draft and of the in- 
dorser thereon, so that there would be no 
recourse upon such indorser in the event the 
company failed to take up the draft. Vol. 7, 
0. 221, Oct, 1914. 

Indorser as guarantor 

See 966, 1005 

700. (Pa.) Persons other than the payee 
indorsing on a note ^'for value received we 
hereby guarantee payment of the within note** 
are liable as guarantors and not as indorsers. 
It would be preferable to have such persons 
indorse "for value received we hereby guar- 
antee prompt payment of the within note at 
maturity** in order to hold them liable as 
sureties. Vol. 6, p. 172, Sept, 1912. 

Indorser's liability preserved by demand 

and notice 

See 1109 

701. (Kan.) A indorsed in blank a note 
payable to a bank without the words "protest 
waived and payment guaranteed.'* Opinion: 
A is liable to payee as indorser. Demand and 
notice (but not formal protest, which is nec- 
essary only in case of a foreign bill of ex- 
change) are necessary to preserve the indorse- 
er*8 liability. Vol. 5, p. 620, Feb., 1913. 

702. (Pa.) A note was made payable at 
and held by a bank. The indorser was not 
notified of the non-payment of the note at 
maturity. Opinion: Demand and notice of 
dishonor are necessary to preserve the in- 
dor8er*s liability imless waived. In the pre- 
sent case the holding of the note at maturity 
by the bank was sufficient demand, but the 
omission to notify the indorser discharged 
him from liability. Vol. 7, p. 307, Nov., 
1914. 

Indorsement before payee 

703. (Md.) A made his note payable to 
G for $1,000. B indorsed the note before the 
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payee. OfitUon: Under the Negotiable In- 
Btniments Law in force in Maiyland, B's con- 
tract and liability is that of an indorser. Vol. 
1, p. 267, Jan., 1909. 

704. (N- J.) One indorsing before the 
payee is liable as an indorser under the Nego- 
tiable Instruments Law. Vol. 2, p. 233. 
Dec., 1909. See 701. 

Indorsement by mark 

705. (N. M.) A bank issued a cashier's 
check, which the payee indorsed to the holder 
by his mark, witnessed by two repntable per- 
sons. The issuing bank refused to pay the 
check on the ground that the payee could 
write. Opimon: The bank should pay. An 
indorsement by mark of a negotiable instru- 
ment is valid and titie is transferred thereby, 
even though the marksman can write. Vol. 
9, p. 237, Sept., 1916. 

706. (Tenn.) Where the payee of a check 
indorses by mark and his signature is wit- 
nessed, the witness' signature can be looked 
upon as a warranty of the genuineness of the 
payee's indorsement, the same as a subsequent 
indorser warrants the genuineness of the sig- 
nature of each prior indorser. Vol. 1, p. 407, 
May, 1909. 

707. (Wyo.) A check was presented for 
payment containing as the payee's indorse- 
ment an unwitiiessed mark. In the absence 
of an express guaranty of the indorsement the 
drawee bank may safely pay to a responsible 
owner who would be liable to refund if the 
indorsement was forged or unauthorized. Vol. 
6, p. 376, Nov., 1913. 

Indorsement by partnership 

See 487, 488 

708. (N. Y.) Where a check payable to 
A and B, who are not partners, is indorsed 
'*A and B per A" and is offered for deposit 
to the credit of A's personal account, the bank 
before accepting the deposit should be satis- 
fied that B has authorized A to make such in- 
dorsement. Where A and B are partners the 
general rule is that in the case of a trading or 
commercial firm, any member has implied au- 
thority to indorse and transfer paper by in- 
dorsement in the firm name, and such trans- 
fer may be made to himself. Such authority 
is not implied in the case of a non-trading 
firm. Vol. 6, p. 310, Nov., 1912. 

"Pay any bank or banker'* 

See 574 

709. (Ga.) A drew a check payable to 
himself, which he indorsed and deposited for 



collection in the L bank. Before collection 
and at A's request the check was returned to 
him with the bank's uncancelled indorsement, 
'^y any bank or banker, prior indorsemenls 
guaranteed." A merchant, reiving on this 
indorsement, cashed the check lor value and 
deposited it for collection in tiie J bank. The 
check is returned to J bank unpaid, and un- 
protested. Opinion: The L bank is not liable 
to the merchant on its indorsement, under 
which the merchant took no titie. The J 
bank is not liable to the merchant for negli- 
gence as protest in this case was unnecessary 
to charge the indorser. The form of in- 
dorsement in this case is generally held to be 
agent-creating and not tiue-conveying. VoL 
4, p. 754, June, 1912. 

710. (Pa.) A check pavable to John 
Doe ft Co. was indorsed ''John Doe ft Go.« 
James Boe, Treasurer, per O.," and it was 
stamped ''pay to the order of any bank, etc, 
prior indorsements guaranteed," by the City 
Trust Company. Opinion: The indorsement 
by the City Trust Company which is the cus- 
tomary bank indorsement was a sufficient 
guaranty of the genuineness and validity of 
the prior indorsement, and would protect the 
paying bank in event the payee's indorsement 
was unauthorized. Vol. 3, p. 468, Feb., 
1911. 

Indorsement by precise person intended 

See 685, 591 et seq 

711. (Ark.) The drawer of a check pay- 
able to the order of C. E. Spencer mailed the 
same to the payee named, but intended to 
pay J. W. Spencer. The check was indorsed 
by C. E. Spencer, and negotiated to Jones, 
who also indorsed it. Later the check was 
paid. Jones has disappeared. The bank 
questions its liability. Opinion: Payment by 
tiie drawee on the indorsement of C. E. Spen- 
cer was good and chargeable, as it was the 
drawer's own fault that the person intended 
did not receive the money. Vol. 8, p. 416, 
Nov., 1915. 

712. (Miss.) Where a check is made 
payable to '*John Smith, Tax Collector," 
after Smith has ceased to hold that office, and 
is negotiated by indorsement of the payee to 
a bank which guarantees prior indorsements 
and receives payment. Opinion: The bank 
receiving pa3rment is a holder in due course 
and not liable to refund, for the indorsement 
is by the precise payee intended ; there is no 
breach of the guaranty of genuineness, and 
the suffix '^tax collector" is descriptio personae 
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and does not put the indorsee upon inquiry, payment until properly indorsed. Vol. 1, 
Vol. 9, p. 984, June, 1917. p. 268, Jan., 1909. 



Indorsement as pre-requisite of payment 

See 291, 292, 679, 680 

713. (Cal.) A check lacking the in- 
dorsement of the payee, but indorsed in blank 
by the drawer, is not payable to bearer. It 
is not safe for a bank to pay to the holder 
without express instructions from the drawer. 
Vol. 4, p. 430, Jan., 1912. 

714. (111.) D drew a check on the X 
bank, payable to P or order, and P presented 
the check direct to the X bank for payment. 
P refused to indorse the check. Opinion: 
The majority of courts would be likely to up- 
hold the rule established by custom that the 
X bank may refuse payment if the payee de- 
clines to indorse. At common law, however, 
the debtor could not require a receipt as a 
condition of payment, and it has been held in 
some cases that a bank cannot require the 
payee^s indorsement where the payee presents ' 
the check in person. The insertion in the 
check of "order of P,*' instead of "P or 
order,'* would not make any difference, as 
there is no legal distinction between the two 
phrases. Vol. 6, p. 521, Feb., 1913. 

715. (Miss.) A check is indorsed by the 
payee to J. J. Taylor, who cashed it without 
indorsement with a merchant. The merchant 
forwarded the item for credit to his account. 
The drawee refused to pay or to give credii 
Opinion: The drawee is not obliged to pay or 
give credit for a check where a necessary in- 
dorsement is lacking. Vol. 6, p. 23, July, 
1912. See 669. 

716. (Ore.) A made his check payable 
to B for $50 and indorsed it in blsmk. B 
presented it in person to the drawee without 
indorsing it. Opinion: Some courts hold 
the payee need not indorse when he presents 
the check in person, while others uphold the 
right of the bank to require the indorsement 
It is customary to require the payee's indorse- 
ment as evidence that he has received pay- 
ment, and this requirement is none the less 
necessary because the drawer has indorsed 
the check in blank. Vol. 7, p. 897, May, 
1915. 

717. (Pa.) A check was drawn payable 
"to the order of John Jones,'* and signed 
"S. A. Smith." It was not indorsed by the 
payee, but was indorsed in blank by the 
drawer "S. A. Smith.'* Opinion: The check 
is not payable to bearer. Bank should refuse 



"Prior indorsements guaranteed" 

718. (Ala.) A gave to B his check which 
bore the genuine indorsement in blank of B 
and was deposited by C, a transferee, without 
the latter's indorsement. The bank guar- 
anteed the prior indorsements and collected 
from the drawee. The payee obtained the 
check from the maker by fraud. Opinion: 
The guaranty of prior indorsements would 
not make the collecting bank liable. The in- 
dorsement does not warrant that the payee is 
free from fraud. Vol. 4, p. 560, March, 
1912. 

719. (Kan.) A check payable to Mrs. 
John Doe is indorsed without authoriiy 
'^Mt8. John Doe by John Doe," and the bank 
which cashed the item indorsed "all prior in- 
dorsements guaranteed." The drawee bank 
paid the check and Mrs. Doe did not receive 
the money. Opinion: "All prior indorse- 
ments guaranteed" warrants genuineness of 
the payee's indorsement, not only where the 
name of the payee is forged, but also where 
the payee's name is signed without authority 
by another. Vol. 4, p. 679, May, 1912 . 

720. (N. Y.) A check is presented pay- 
able to A and bearing the indorsement of "A 
by B." It is also indorsed by the presenting 
bank "all prior indorsements guaranteed." 
Opinion: The drawee is safe in paying the 
check. "All prior indorsements guaranteed" 
warrants the genuineness of payee's indorse- 
ment> not only where the name of payee is 
forged but also where payee's name is signed 
witihiout authority. Vol. 5, p. 174, Sept., 
1912. 

721. (Okla.) A cashier's check payable 
to John Jones was indorsed "John Jones by 
James White" and later indorsed by a bank 
"all prior indorsements guaranteed." The 
check was paid and it developed that John 
Jones did not receive the money. Opinion: 
The indorsement '^all prior indorsements 
guaranteed" covers the sufficiency of the in- 
dorsement "John Jones by James White." 
Vol. 4, p. 432, Jan., 1912. 

722. (Okla.) A drawee bank paid a 
check upon which an indorsement was forged. 
Two banks had subsequently indorsed with 
the words "previous indorsements guaran- 
teed." Opinion: The words "previous in- 
dorsements guaranteed" are an express guar- 
anty of the validity of prior indorsements 
and the bank which pays a check bearing a 
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prior forged indorsement may recover of the 
guarantor. Vol. 3, p. 520, March, 1911. 

723. (W. Va.) The stamp ''prior in- 
dorsements guaranteed'* guarantees the gen- 
uineness of prior indorsements, and covers 
imperfections and irregularities therein. Vol. 
1, p. 407, May, 1909. 

724. (Wis.) A certificate of deposit 
payable to John Jones bore the indorsement 
of "John Jones by Mary Jones.** The col- 
lecting bank indorsed it "all prior indorse- 
ments guaranteed.** Opinion: The payor 
would be protected in paying, as the guaranty 
by the collecting bank is sufficient to cover 
the authority of Mary Jones to indorse. Vol. 
6, p. 212, Sept, 1913. 

Restrictive indorsement 

See 574, 685 

725 (Cal.) A four months* sight draft 
after acceptance by the drawee is held by 
the collecting bank of Y, to whom it was 
transferred by an unqualified indorsement. 
The drawee desires to discount the draft be- 
fore maturity and the collecting bank seeks 
advice as to the proper form of indorsement, 
to be made by it to the drawee to protect it- 
self against any fraudulent transfer to a 
holder in due course. Opinion: The in- 
dorsement ''pay bank of X only** is a form 
which would transfer title and restrict the 
further negotiablity of the instrument. VoL 
9, p. 984, June, 1917. 

726. (N. J.) A check drawn to the order 
of bearer is deposited in a bank, indorsed by 
the depositor, and is indorsed by the bank 
to its New York correspondent. The check 
is lost and later is cashed by another bank. 
Opinion: The bank which cashed the check 
is protected. Where an instrument is payable 
to bearer and is indorsed specially, it may, 
nevertheless, be further negotiated by deliv- 
ery; but the person indorsing specially is 
liable as indorser to only such holders as make 
title through his indorsement. Vol. 7, p. 
690, March, 1915. See 681 et seq. Blank 
indorsement followed by special indiorsement. 

727. (N. Y.) A note payable to the X 
Manufacturing Company was indorsed by the 
payee as follows : "Pay to the order of A for 
collection on account of the X Mfg. Co., X 
Treasurer.** B, the indorsee of A, presented 
the note to a bank for discount. Opinion: 
The bank should not discount the note. The 
indorsement is restrictive and conveys no 
right to the holder to negotiate the instru- 
ment. Vol. 7, p. 168, Sept., 1914. 



728. (N. C.) John Smith drew a draft 
on the Brown Manufacturing Company for 
$40, payable to the X Bank. The draft was 
cashed for Smith by the X Bank but only 
upon the indorsement of John Jones, to whom 
Smith was known. Afterwards Jones becom- 
ing suspicious of Smith had him refund to 
the bank. The draft was returned to Smith, 
but through error it contained uncancelled in- 
dorsementis of the X Bank "Pay to the order 
of any bank, etc.,** and also of John Joneei 
Smith succeeded in cashing the check at the 
Y Bank, who regarded the indorsement of 
the X Bank as a virtual certification. The 
draft having been dishonored by the Brown 
Manufacturing Company, the Y bank now 
seeks to hold the X bank and John Jones 
liable. Opinion: The indorsement placed 
upon the draft by the payee, the X Bank, 
was restrictive. It did not purport to pass 
any title to the draft, but was simply an 
authority to any bank to collect it. The re- 
strictive indorsement being first upon the 
draft, Jones, whose name appeared under 
that of Smith, could at most be regarded 
only as a successive agent to collect with no 
autiiority to negotiate. Vol. 1, p. 446, June, 
1909. 

729. (S. C.) A check payable to John 
Doe was indorsed by the payee '^indorsed only 
for exchange of draft to the order of John 
Doe.** The check was cashed and forwarded 
for collection, with the usual indorsement 
guaranty. Opinion: The drawee bank was 
safe in paying check so indorsed, especially 
where the indorsement was guaranteea. The 
indorsement is more likely a conditional 
rather than a restrictive one. The signature 
of the payee, John Doe, in the indorsement 
is sufficiently made without further subscrib- 
ing his name. Vol. 6, p. 821, June, 1914. 

730. (Wyo.) The weight of authority 
is to the effect that an indorsement ^^f or de- 
posit to the credit of** the depositor is re- 
strictive. Under Section 37 of the Nego- 
tiable Instruments Act '^a restrictive indorse- 
ment confers upon the indorsee the right (1) 
to receive payment of the iuBtrument, (2) to 
bring any action thereon that the indorser 
could bring, (3) to transfer his rights as 
such indorsee, where the form of the instru- 
ment authorizes him to do so.** A bank of 
deposit should have no particular objection 
to an indorsement "for deposit" except that 
under the rules of certain Clearing Houses 
such indorsements are declared to be restric- 
tiye and the instrument not payable through 
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Hie Clearing Hoiue unless prior indorsements 
are guaranteed. Vol. 8, p. 325, Oct.^ 1915. 

Rubber stamp 

See 523 

731. (Cal.) A check payable to John 
Doe is indorsed by a rubber stamp as follows : 
^Tor deposit with the Blank National Bank 
of Blank to the credit of John Doe.'' Opin^ 
ion: The rubber stamp indorsement is ^ralid 
except in localities where Clearing House 
rules forbid the form of indorsement ''for 
deposit'' For all practical purposes the in- 
dorsement ''for deposit" by a rubber stamp is 
as good a receipt to the drawer as a hand 
written indorsement. Vol. 3, p. 81^ Aug.^ 
1910. 

732. (N<. Y.) A check drawn on a na- 
tional bank was indorsed by rubber stamp in 
blank by the payee and deposited in his bank^ 
which forwarded it to the national bank with 
the usual stamp guaranteeing prior indorse- 
ments. The national bank returned the 
check with the following printed slip at- 
tached: "This check is returned for inaorse- 
ment of the payee. A plain stamp indorse- 
ment without 'For Deposit,* or 'For Credit,* 
is no indorsement whatever. This bank will 
refuse payment on all checks bearing this 
kind of indorsement whether 'guaranteed' or 
not" Opinion: A rubber stamp indorse- 
ment in blank of the payee's name to a check 
is legal and where the check is deposited in 
the payee's bank, the drawee bank is protected 
by such guaranty in making payment equally 
as if the words "for deposit" or "for credit" 
are prefixed to the indorsement. Of course 
a drawee bank is not under obligation to 
honor a check presented by an indorsee unless 
properly indorsed by the payee, but if tiie 

Eayee imprints or authorizes the imprint of 
is indorsement by rubber stamp, the courts 
have held such indorsement to be legal. Vol. 
11, p. 331, Dec., 1918. 

733. (N. Y.) A note made payable by 
John Jones to John Brown, bearing the 
rubber stamp indorsement of the payee's 
name was discounted at a bank and the pro- 
ceeds placed to the credit of Brown's account. 
The proceeds were afterwards embezzled by a 
party holding a power to sign checks against 
such account Brown claimed that the in- 
dorsement was unauthorized and unratified. 
Opinion: Indorsement of name of payee of 
note with rubber stamp conveys good title if 
placed on note by one having authority and 
-with intent to indorse, but if indorsement is 



unauthorized and not ratified no title passet. 
Vol. 4, p. 763, June, 1912. 

734. (Pa.) An indorsement by a rubber 
stamp is legal, but in some cases it would be 
more difficult to prove its authenticity than if 
handwritten. Vol. 5, p. 374, Dec, 1912. 

735. (Wis.) A bank has several custom- 
ers who cash payroll checks and indorse them 
by rubber stcunp. The bank receiving such 
checks asks if it could hold the customer liable 
if checks were not good, and what would be 
its status if the customer received cash but 
later claimed that he did not get the money 
on the ground that the checks had been stolen 
and the stamp placed thereon without his au- 
thority? Opinion: An indorsement by a 
rubber stamp is valid when made by the payee 
or indorsee or by one having authori^ from 
him, and may be relied upon by a banx when 
the amount of the instnunent is credited to 
the account of the indorser. But where cash, 
instead of credit to account, is requested upon 
an instrument so indorsed by a customer, the 
bank, if afterwards confronted with the claim 
that the instrument was stolen from the in- 
dorser, the stamp placed thereon without his 
authority and that he had not received the 
amount, would be at a disadvantage in di^ 
proving such claiuL The safer practice, 
whether the indorsement of a customer is 
handwritten or by rubber stamp, is to place 
the amount to his credit and requiro his own 
check in withdrawal. Vol. 10, p. 659, March, 
1918. 

736. (Wis.) A corporation discounted 
a trade note, indorsing the same with its 
rubber stamp without tiie written signature 
of an authorized official. Opinion: The in- 
dorsement is valid and effectual to transfer 
title, but good banking practice requires in 
addition the written signature of an author- 
ized official, as better evidence of authentidfy. 
Vol. 3, p. 467, Feb., 1911. 

Indorsement does not warrant genuine- 
ness of signature 

737. (N. Y.) A bank is the drawee of 
a draft drawn by the executor of the estate 
of its deceased depositor for the balance to the 
credit of his account. The draft is accom- 
panied by a certified copy of letters testament- 
ary showing right of the executor to with- 
draw, as well as the necessary waiver, but the 
executor himself has never filed his signature, 
so that the bank has no means of determining 
whether his signature is genuine or not The 
drawee asks for a guaranty of genuineness of 
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this signature before making payment, but 
the ba]^ to whom the draft is made payable 
contends that such guaranty is unnecessary^ 
as its indorsement guarantees the genuineness 
of the instrument in every respect, including 
the maker's signature. Opinion: An in- 
dorsement of a check signed by an executor 
is not a warranty to the drawee of the gen- 
uineness of the drawer's signature, but where 
the indorsing bank is the payee of the check, 
and receives payment thereof from the 
drawee, it would be liable to refund, should 
the drawer's signature be non-genidne, be- 
cause of having received money to which it 
was not entitled, although it made no express 
warranty of genuineness, and in such case the 
rule holding the drawee bound to know the 
drawer's signature and precluding recovery 
from a bona fide holder would not apply. 
Vol. 11, p. 673, June, 1919. See 666, 660, 
612. 



"Without recourse" 

738. (Kan.) A gave his note for $5,000 
to a cattle company, secured by a chattel 
mortgage on certain cattle. The cattle com- 
pany indorsed the note "without recourse" 
and sold the note and mortgage to a bank. 
The note and the mortgage proved fraudu- 
lent, there being no such cattle as described in 
the mortgage. Opinion: The cattle company 
is liable to the bank, as there was a breach of 
implied warranty of the validity of the thing 
sold. Vol. 9, p. 47, July, 1916. 

739. (Mich.) An indorsement '^without 
recourse" does not relieve the indorser from 
responsibility in case the note is a forgery. 
By this indorsement, the indorser warrants 
that the instrument is genuine and in all re- 
spects what it purports to be. Vol, 4, p. 484, 
Jan., 1912. 

740. (Okla.) B gave his note to A, 
which A indorsed to a bank "without re- 
course," receiving credit in his account. B 
refused to pay the note at maturity, claiming 
that A obtained the note through fraud. 
Opinion: The bank can enforce payment from 
B, provided the proceeds of the note have been 
checked out before the notice of fraud. The 
indorsement '^without recourse" does not 
affect the bank's status as a holder in due 
course. Vol. 5, p. 830, June, 1913. 

741. (Pa.)^ A gave his note to B, who 
indorsed it over to C without recourse. Pay- 



ment was refused by A because B failed to 
give value for the note. Opinion: A is liable 
to C if the latter is a holder in due course, and 
the mere fact that B indorsed without re- 
course does not constitute notice of B's defec- 
tive title. Vol. 2, p. 230, Dec, 1909. 

742. (Wis.) Where a note is indorsed 
in blank by the payee with the words *'with- 
out recourse" written over his signature, and 
is later indorsed by a second indorser, such 
words qualify the payee's indorsement only, 
and do not apply to tiie second indorser, who 
failed to insert the words. Vol. 4, p. 621, 
April, 1912. 

Indorsement by person of same name as 

payee 

See 686 et 9eq 

743. (N. C.) Two checks were issued 
and fell into the hands of a person of the 
same name as the payee, but not the real 
payee. One of these chedcs was paid by the 
drawee bank. Payment was stopped upon 
the other check, but not before the same had 
been cashed by a bank for the purported payee 
upon the identification of a responsible per- 
son, who, however, did not indorse the check. 
Who stands the loss? Opinion: Where a 
bank pays a check upon the indorsement of a 
person of the same name, but not the true 
payee, the bank cannot charge the amount to 
the drawer's account, unless the latter is neg- 
ligent, for the indorsement of the purported 
payee is a forgery and confers no authority 
on the bank to make payment. The payor 
bank, however, has a right of action against 
the person receiving payment to recover the 
money as paid by mistake. A ban^ purchas- 
ing a check upon which the payee's indorse- 
ment is forged as above indicated acquires no 
enforceable rights. Vol. 10, p. 658, March, 
1918. 

744. (S. C.) The drawer of a check, 
who owed "George P. Bent," by mistake drew 
and mailed his check to ^'George A. Bent." 
The latter received and cashed the check. 
Opinion: The general rule is that indorse- 
ment by a person of the same name, or nearly 
the same name, is a forgery and that the de- 
positor is not liable for payment. In this 
case, which is an exception to the rule, the 
maker is loser, as payment was made by the 
bank as a result of his negligence. Vol. 4, 
p. 303, Nov., 1911. 
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Attorney's fee as cover for usury 

745. (Okla.) A national bank loaned B 
$100 for ninety days and charged $6 interest, 
making the note $106. The note also pro- 
vided for the payment of an attorney's fee of 
$15 and ten per cent, additional. Opinion: 
In this case usurious interest was charged but 
not paid. Under the National Bank Act the 
entire interest is forfeited and the principal 
alone is recoverable. The usurious element 
does not vitiate the entire contract, but the 
provision for the attorney's fee might be re- 
garded as excessive and as a cover for usury, 
so that such amount would be non-recover- 
able. Vol. 5, p. 755, May, 1913. 

Blank space for interest left in note 

746. (Pa.) A promissory note is drawn 
payable after date "with interest at the rate 
of .... per cent, per annum until paid.'' 
Opinion: The note containing a blank space 
for the statement of the rate draws legal in- 
terest from date. But if a pen line is drawn 
through the blank after the words "at the 
rate of," this would indicate an intentional 
erasure of the entire interest clause. Vol. 5, 
p. 240, Oct., 1912. 

Calculation of interest 

747. (Iowa.) The custom of banks to 
compute interest on the basis of 30 days to a 
month is generally held valid by the courts 
and in some cases sanctioned by statute, but 
in a few states, including Iowa, such method 
is held illegal. Vol. 8, p. 612, Jan., 1916. 

748. (Okla.) A note in the sum of 
$100,000, dated July 10, 1915, was executed 
payable to B *'four months" after date with 
interest at the rate of eight per cent, per 
annum. B insisted that the interest be com- 
puted and paid for the actual number of days 
from the date of the note to maturity, to wit, 
123 days, instead of on the basis of 4/12 of a 
year. Opinion: The strict legal rule is tq 
calculate interest according to the actual 
number of days. In some states (not in Ok- 
lahoma) the custom to calculate interest on 
the monthly instead of daily basis has been 
legalized by statutes. Vol. 9, p. 144, Aug., 
1916. 

Collection annually and at maturity 

749. (Kan.) A three year note contains 
a provision ^Snth interest from date at the 



rate of six per cent, per annum." Opinion: 
The interest is not collectible annuaUy, as no 
part of the interest is due until maturity of 
the principal. The words "payable annual- 
ly" should be added to make the interest col- 
lectible annually. Vol. 6, p. 683, April, 1911 

750. (Kan.) A five year note provides 
**with interest at the rate of seven per cent 
per annum from date until paid." Opinion: 
Interest is not collectible annually, as no part 
of the interest is due until maturity of the 
principal. Vol. 2, p. 107, Sept., 1909. 

751. (Okla.) A three years' note con- 
tains a provision 'Vith interest at the rate 
of eight per cent, per annum from date until 
paid." It further provides ''interest to be- 
come as principal when due and bear the same 
rate of interest" Opinion: The provision 
does not call for interest payable annually 
but only at maturity of principal and there- 
fore there can be no compounding of unpaid 
interest Vol. 4, p. 490, Feb., 1913. 

752. (Ore.) A mortgage note was made 
payable ten years after date "with interest 
at the rate of 6 per cent, per annum until 
paid." The mortgage securing the note con- 
tains a copy of the note and provides that 
pa3rment of the note is made in accordance 
with its terms. The makers of the note re- 
fused to pay the interest annually. Opinion: 
The note does not call for interest payable 
annually but only at maturity of the princi- 
pal. If the mortgage provided that interest 
should be payable annually this would prob- 
ably govern tiie provisions of the note. Vol. 
7, p. 167, Sept., 1914. 

Compound interest 

753. (Kan.) A note is payable three 
years after date with interest at the highest 
legal rate allowed in Kansas, namely, 10 per 
cent, and contains a provision ^Interest pay- 
able annually and if not paid when due to 
bear the same rate of interest as the princi- 
pal." The holder questions the validity of 
the provision. Opinion: (1) Some courts, 
for example in Illinois, hold such a provision 
usurious; (2) the majority hold such pro- 
vision invalid and unenforceable as contrary 
to public policy; (3) while a few courts (Ar- 
kansas, Georgia, Mississippi, Oklahoma, 
South Carolina and Washington) hold such 
provision valid and enforceable. The ques- 
tion has not yet been decided in Kansas. An 
agreement made after interest is due to pay 
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interest thereon is valid. If a note such as 
above provided in any case for such a rate of 
interest that the compounding thereof down 
to the time of maturity of the principal would 
not exceed the simple interest at the highest 
legal rate, the stipulation would in any event 
probably be valid. Vol. 6, p. 682, April, 
1914. 

754. (Miss.) Note bearing highest rate 
of interest with provision that unpaid over- 
due interest shall bear interest not usurious 
in Mississippi. Vol. 6, p. 683, April, 1914, 

755. (S. Dak.) A note running for a num- 
ber of years contains a provision "with in- 
terest payable annually at the rate of ^ etc., 
but contains no provision that upon the de- 
fault in payment of any installment of inter- 
est, such interest shall itself bear interest. 
Opinion: It has been held in Missouri, Wash- 
ington and West Virginia, that without spe- 
cial agreement interest cannot be collected 
upon unpaid interest. (Kentucky and Texas 
contra.) The point has ilot been decided in 
South Dakota, but the statute providing "that 
interest is payable on all moneys at the rate 
of seven per cent, per annum after they be- 
come due on any instrument of writing*' may 
be construed to include interest on unpaid in- 
terest. Vol. 3, p. 403, Jan., 1910. 

Discount greater than legal rate 

756. (N. J.) Where a national bank 
buys a note from a broker acting directly for 
the maker at a discount of eight per cent., 
the excessive discount of the note for the 
maker is usurious, but if the note has legal 
inception and is acquired from an indorser 
without recourse, the question of usury is 
doubtful. Where the note is discounted at 
an excessive rate with recourse on the in- 
dorser, the transaction is usurious as to the 
indorser but recoverable in full from the 
maker. Authorities on subject collected in 
Vol. 8, p. 614, Dec., 1915, 

757. (Tenn.) A makes his note to B for 
value, and B indorses it to C without recourse 
at a discount greater than the legal rate of 
interest. Opinion: The rule in Tennessee is 
that the note is not usurious in its inception 
and that an indorser, who has transferred a 
note at a discount greater than legal interest 
and has paid the same to the holder, has no 
right of recovery of the excess over the legal 
interest. There are different views held by 
courts as to the usurious nature of the trans- 
action. Vol. 8, p. 1104, June, 1916. 



Legal rate collectible after maturity 

758. (Pa.) A note was issued in 1906 
for $1,000 payable one year after date and 
bearing four per cent, interest Interest was 
regularly paid at the rate of four per cent, 
until 1910. Opinion: The legal rate of in- 
terest (six per cent, in Pennsylvania) governs 
after maturity, whether the rate fixed by con- 
tract be greater or less than the legal rate. 
The bolder of the note should claim tiie extra 
two per cent, not paid by the maker after 
maturity, unless he has waived his right to 
collect Vol. 8, p. 612, Jan., 1916. 

759. (Ohio.) Where a demand note in 
Ohio provides for interest at eight per cent 
''payable semi-annuaUy after maturity,'' such 
semi-annual interest is collectible running 
from date. Where the note is drawn for 
three months with eight per cent interest 
payable semi-annually ''irfter date,'' it is 
doubtful if more than the legal rate (six per 
cent, in Ohio) is collectible after maturity, 
for where the contract does not fix the rate 
after maturity, the law fixes the legal rate. 
If the interest clause were changed to read: 
"with interest at the rate of eight per cent 
per annum, payable semi-annually from date 
until paid," the eight per cent, would be col- 
lectible throughout Vol. 7, p. 895, May, 
1915. 

Legal rate on loans 

See 867 

760. (Tenn.) A loan was originally 
made at tiie legal rate of six per cent After 
maturity the lender increased the rate te 
eight per cent, which was received for sub- 
sequent indulgence and forbearance of the 
debt Opinion: The taking of the eight per 
cent was usurious under the law of Ten- 
nessee. Vol. 7, p. 780, April, 1915. 

761. (N. C.) A bank loaned money to 
its depositor at six per cent, the maximum 
rate of interest, on condition that the borrow- 
er keep a steted amount on deposit during the 
period of the loan. Opinion: The loan is 
usurious. The borrower would be paying in- 
terest on the full amount but would only be 
given the use of a portion of that amount 
Vol. 6, p. 25, July, 1912. 

Discount at maximum legal rate 

See 867 

762. (Ark.) A note for $100 having ten 
months to run was discounted l)y a bank by 
taking $10, — ^representing 10 per cent, from 
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its face value. The Arkansas statutes with 
respect to usury provide that all contracts for 
greater rate of interest than 10 per cent, per 
annum shall be void as to principal and in- 
terest^ and further that all notes whereupon 
there shall be reserved any greater sum than 
is prescribed shall be void. Is the note in 
qu^ion usurious? Opinion: It has been 
held in Arkansas that the taking of the high- 
est legal rate of interest in advance on a ne- 
gotiable note payable twelve months after 
date does not constitute usury. In the case 
under consideration interest was collected in 
advance for one year, whereas the note actual- 
ly matured in ten months. This plainly 
amounts to usury. Vol, 9, p. 747, March, 
1917. 

763. (Fla.) In Florida and Georgia de- 
duction of interest in advance at highest legal 
rate is usurious but in Texas, North Carolina, 
North Dakota and some other jurisdictions, 
such deduction is permissible. Vol. 10, p. 
123, Aug., 1917. 

764. (Miss.) While, generally, a bank 
may reserve interest in advance at the highest 
legal rate, in Mississippi, neither a national 
nor a state bank can collect such discount 
without incurring the penalty of usury. Vol. 
5, p. 691, March, 1913. 

765. (Okla.) In Oklahoma the maxi- 
mum rate of interest, not exceeding one year's 
amount, may be deducted in advance without 
incurring liability on the part of the lender 
for usury. Vol. 9, p. 586, Jan., 1917. 

766. (Tex.) Under the Texas statute 
regarding the legal rate of interest which pro- 
vides that ''the parties to any written contract 
may agree to and stipulate for any rate of 
interest not exceeding ten per cent, per an- 
num on the amount of the contract/' it is not 
usury to deduct interest in advance at the 
highest legal rate of ten per cent. Vol. 9, p. 
982, June, 1917. 

Negotiability affected by interest clause 

767. (Kan.) A note was drawn payable 
one year from date with ten per cent, inter- 
est, and contained provisions that if the in- 
terest was not paid annually it was "to be-" 
come as principal and draw the same rate of 
interest and to bear ''only six per cent, in- 
terest if paid when due.'* Opinion: The note 
is negotiable under the decisions in Kansas. 
Vol. 5, p. 524, Feb., 1913. 

768. (Kan.) A note, providing for in- 
terest from date until paid, contains the fur- 



ther provision "if paid when due no interest 
will be charged.'' Opinion: In Kansas a note 
with such provision is negotiable. In other 
states some courts hold it negotiable and 
some non-negotiable. Vol. 3, p. 81, Aug., 
1910. 

769. (Okla.) A note contains a provi- 
sion "if the interest be not paid annually 
when due, the same to be added to the prin- 
cipal and draw the same rate of interest." 
The question was raised as to the negotia- 
bility of the note. Opinion that such provi- 
sion does not destroy negotiability. Vol. 6, 
p. 174, Sept., 1912. 

Parol evidence to prove usury 

770. (Okla.) A made his note payable 
to a bank for $193 due in ten months, with 
interest from maturity at ten per cent. The 
bank collected the note and thereafter A sued 
the bank for usurious interest to the amount 
of double the interest paid at time of loan. 
A introduced note as his material allegation 
and bank objected to any other parol evidence 
being introduced to alter terms of note. Opin- 
ion: Where an action is brought for usurious 
interest and the note, pleaded as the material 
allegation in support of the usury, does not 
itself indicate that the transaction was usur- 
ious, parol evidence would be admissible to 
prove the usury. Vol. 6, p. 661, April, 1913. 

Partial payment applied to reduce interest 

771. (111.) A gave B his note for $436.60 
for two years, dated March 2, 1914, inter- 
est at 6 per cent., payable senu-annually. On 
March 8, 1916, A made his first payment of 
$20, and B indorsed payment on the note as 
follows : "Received on the within note $20.*' 
B left the note with a bank for collection, 
with no explanation regarding the indorse- 
ment. Opinion: The partial payment of $20 
should be applied first to the reduction of in- 
terest before applying the surplus, if any; 
upon. the principal. Compound interest can- 
not be charged unless contracted for. Vol. 
8, p. 1103, June, 1916. 

Pa3rment of interest in advance 

772. (Fla.) Where a note is executed to 
bank, payable on demand with interest, and 
at the time of execution the maker pays three 
months' advance interest which the bank in- 
dorses upon the note, such transaction is 
prima facie evidence of an agreement to ex- 
tend the time of payment during the period 
for which the interest is paid, which will 



96 



INTEEEST AND USXJEY 



[781 



prevent the bank^ unless it can prove a con- 
trary agreement, from enforcing payment 
before the end of the extended period. Note 
payable at bank can be charged to maker's 
Bcconnt at maturity without notification or 
his consent and bank owning note has right 
of set off at maturity. Vol. 10, p. 466, Dec, 
1917. 

773. (N. J.) The maker of a demand note 
pays interest for three months in advance to 
tiie bank holding tiie note. The bank wishes to 
enforce payment on demand before the date 
to which the interest is paid. Opinion: Such 
payment does not of itself constitute an agree- 
ment extending the time of payment of the 
principal for three months. In some states 
such payment is, and in others is not, prima 
fade evidence of agreement to extend, but it 
is in no case conclusive evidence. Vol. 5, p. 
311, Nov., 1912. 

Payment of principal before maturityv 

774. (111.) A promises to pay B $6,000 
one year after date with interest at five per 
cent. ; in other words, a total of $6,300. Six 
months before maturity A paid B $3,000 by 
consent of both parties, nothing being said 
as to rebate of interest, and at maturity in 
final settlement B demands the balance and 
full interest, $3,300, while A claims that there 
should be deducted six months' unearned in- 
terest on $3,000, or $75, and all that he owes 
is $3,225. Opinion: Although the precise 
question has never been decided it is probable 
that if B accepted partial payment of the 
principal in advance, he impliedly forfeited 
his right to future interest upon such prepaid 
amount. Vol. 7, p. 101, Aug., 1914. 

775. (Miss.) It is not usury to receive 
payment before maturity of the full amount 
due at maturity upon note discounted at, or 
carrying, highest legal rate of interest. Vol. 
6, p. 681, April, 1914. 

776. (N. C.) A person. carries a note of 
$5,000 with a bank, payable in 5 years. In- 
terest at 6 per cent, is payable in advance for 
six months at a time, being due December 
3rd and June 3rd of each year. The maker 
with the bank's consent paid the full amount 
of the note in the middle of March after 
having paid up the interest to June 3. 
The bank allows rebate of 3 per cent., but the 
maker demands the full 6 per cent, for the 
unexpired term. Opinion: Where a loan, 
upon which interest has been paid in advance, 
is paid by the debtor to the creditor before 
maturity, the latter is not liable for rebate of 



the unearned interest, in the absence of an 
agreement to make such rebate, and the fact 
that he voluntarily rebates part, does not 
make him liable for the remainder. A pre- 
payment of the principal by the debtor, with 
the consent of the creditor, would be deemed 
a voluntary relinquishment of the interest for 
the unexpired period. Vol. 11, p. 607, May, 
1919. 

Penalty for usury 

See 745 

777. (Okla.) The usury laws of Okla- 
homa apply equally to individuals and to 
firms and corporations, but in the case of the 
national banks, the penalty for usury is pro- 
vided for in the national and not in the state 
law. Vol. 6, p. 574, Feb., 1914. 

778. (Okla.) The provisions of the pro- 
posed Oklahoma usury law (1) making usury 
a misdemeanor, (2) making it a misdemean- 
or for the original holder to sell or transfer 
a usurious instrument, (3) prohibiting the 
filing of a mortgage or other security given 
for a usurious loan, and (4) prohibiting suit 
in court upon a usurious contract, will not, if 
enacted, be applicable to national banks. 
Vol. 6, p. 30, July, 1913. 

Rate on loans outside of state 

779. (Mo.) The National Bank Act allows 
bank to charge interest (1) at the rate al- 
lowed by the laws of the state where a bank 
is located and no more, (2) except where a 
higher rate is charged by state banks of issue 
they can charge such higher rate, and (3) 
where no rate is fixed by the state law, not 
exceeding seven per cent. This state rate 
applies even though money is loaned to bor- 
rowers outside the state where a higher rate 
is allowed. Vol. 9, p. 45, July, 1916. 

780. (N. J.) A note drawn and payable 
in Canada for $106.84 is presented to a bank 
in New Jersey. The note contains a state- 
ment of the consideration for which it was 
given, as follows : (Being $105.00 plus 7 per 
cent, per annum). The New Jersey bank 
raises the question of invalidity by reason of 
usury. Opinion: The note is not invalid by 
reason of the statement. In Canada the 
legal rate of interest is 5 per cent., but banks 
may stipulate for and take not exceeding 7 
per cent. Vol. 7, p. 104, Aug., 1914. 

781. (N. Y.) A note drawn in New 
York payable in another state, with interest 
but without specifying the rate, carries inter- 
est at the legal rate of the state where it is 
payable. Vol. 9, p. 907, May, 1917. 
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782. (N. C.) The state rate of interest 
applies^ even though money is loaned to bor- 
rowers outside the state where the higher 
rate is allowed. A national bank in North 
Carolina where the rate is 6 per cent, would 
be subject to the penalties for usury where it 
loaned funds to South Carolina parties at 8 
per cent., the legal rate in that state, even 
though the note is made payable in South 
Carolina and suit was brought thereon in the 
South Carolina courts. Vol. 10, p. 864, 
June, 1918. 

Minimum charge of $1 for small loans 

783. (Mass.) A national bank in Massa- 
chusetts follows a custom of making a min- 
imum charge of $1 to cover both interest and 
service in small loans. The bank seeks to 
avoid the liability for usury because the comp- 
troller contended that the whole charge 
should be counted as interest and that bo 
counted it would constitute a usurious charge 
in the case of small loans. Opinion: Under 
the Massachusetts statute, which allows 
parties to contract for any rate of interest or 
discount, a minimum charge of $1 deducted 
by a national bank as an interest and service 
charge upon a small loan is lawful, and with- 
in the permission granted by the National 
Bank Act to charge and receive interest at the 
rate allowed by the laws of the state. Where 
a national bank in Massachusetts makes a 
small loan and deducts $1 as an interest and 
service charge by oral agreement with the bor- 
rower, the conclusion seems warranted that 
such rate of interest and charge is lawful 
under the law of Massachusetts, although the 
amount deducted exceeds 6 per cent, interest 
on the amount of the loan, and that such de- 
duction is within the permission granted by 



the National Bank Act that a national bank 
may deduct interest at the rate allowed by the 
laws of the state. Vol. 9, p. 749, March, 
1917. 

Slight excess interest 

784. (Va.) A bank charged $7.67 in- 
terest on a note for $500, payable in three 
months. At this rate three renewals of the 
note would produce a year's income from in- 
terest of $30.42, whereas the straight interest 
for one year would be $30. Opinion: The 
slight excess interest is not usurious. Where, 
for convenience of calculation, interest is 
taken slightly in excess of the legal rate, the 
transaction is not usurious. Taking the in- 
terest of a note in advance by way of discount 
is not usurious. Vol. 7, p. 689, March, 1915. 

Usury pleaded as a defense 

785. (Okla.) A national bank loaned A 
$100, taking his note for $106 signed by B as 
surely. The loan, being for a period less 
than one year, was usurious, and in a suit 
against B to collect the note, B pleaded usury. 
Opindon: The surety may defend on the 
groimd of usury to the same extent as the 
principal debtor. If the defense was success- 
ful, the bank could recover the principal sum 
loaned, but no interest. Vol. 6, p. 603, Jan., 
1914. 

786. (Va.) Tinder the laws of Tennessee 
usurious interest paid on a loan is first ap- 

f)lied to the payment of the principal and 
egal interest, and xmtil such debt is paid, the 
claim for usury does not arise, and the action 
is barred in two years. There is no statute 
in Tennessee forbidding a corporation from 
pleading usury. Vol. 6, p. 820, June, 1914. 
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Deposit in gold coin payable in legal 

tender 

787. (Vt) A man deposited $1,000 gold 
in his bank and at the end of the year wishes 
to withdraw this amount and demands gold 
from the bank. Opinion: A bank which re- 
ceives gold coin as a general deposit is not 
obliged to pay gold on demand of depositor, 
but only legal tender, but if gold was placed 
with the bank as a special deposit, the identi- 
cal thing must be returned. Vol. 10, p. 125, 
Aug., 1917. 



Legal tender qualities of money 

788. (Colo.) Oold coins and standard 
silver dollars of the United States are legal 
tender at their nominal value; subsidiary 
silver coins smaller than one dollar are legal 
tender up to ten dollars ; minor coins (nickel 
and copper) are legal tender up to twenty-five 
cents; United States notes, demand treasury 
notes and interest bearing treasury notes are 
legal tender in payment for all debts public 
and private except for duties on imports and 
interest on the public debt; treasury notes are 
legal tender in payment of all debts public 
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and private and are receivable for castoms, 
taxes and all public dues; geld and silver cer- 
tificates^ national bank and Federal reserve 
notes are not legal tender^ but gold and silver 
certificates are receivable for all public dues; 
national bank notes are receivable for all 
public dues except duties on imports; federal 
reserve notes are receivable by national and 
member banks and Federal reserve banks and 
for all taxes, customs and other public dues. 
For detailed statement showing exceptions to 
above see VoL 10, p. 125, Aug., 1917. 

Legal tender substitute for gold coin 

789. (Cal.) A bank desires to eliminate 
from all notes payable to it the words *'Prin- 
dpal and interest payable in gold coin of the 
United States,'' and substihite the words 
'Trindpal and interest payable in lawful 
money of the United States.*' Opinion: A 
note promising to pay so many dollars is pay- 
able in lawful money, i. e,, legal tender, and 
there is no necessity for a provision specifi- 
cally making it so payable. A note payable 



in "gold coin of the United States" is speci- 
fically payable and enforceable in that medi- 
um. VoL 11, p. 95, Aug., 1918. 

790» (Minn.) The customer of a bank 
holds a bond and mortgage which provides 
for payment at maturi^ in gold coin. At 
maturity he insists upon specific performance 
of the contract, although gold is unobtainable 
at the banks. Opinion: Where a note and 
mortgage provide for payment in gold coin, 
the creditor is entitled to payment, speci- 
fically in gold, and can recover and enforce 
judgment payable specifically in that medium. 
Should it become physically impossible to ob- 
tain gold, the promisor would be Uable in 
damages for non-performance but it is diffi- 
cult to see how badly damaged he would be, 
since paper legal tender is on a par with gold. 
Vol. 11, p. 277, Nov., 1918. 

Standard silver dollars 

791. (S. Dak.) Standard silver dollars are 
legal tender for any amount Vol. 4, p. 687, 
May, 1912. 
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Note: A statute reoommended by the American 
Bankers ABsodation which punishes the wilful 
and malicious circulation of statements, written 
or oral, dero^tory to banking institutions, has 
been passed m the following states: Arkansas, 
California, Connecticut, Delaware, Florida, Kan- 
sas, Kentucky, Louisiana, Maryland, Michimn, 
Missouri, Nevada, New Jersey, New Mexico, New 
York, North Carolina, Ohio, Oklahoma, Oregon, 
Pennisylyania, Bhode Island, Washington, West 
Virginia, Wyoming. 

Den^atory statements a£Fecting banks 

792. (N. Y.) The editor of a newspaper 
wilfully published a statement coneeming two 
banks that '^e deposits of the First National 
are falling off and of the Citiz^ia are slowly 
increasing/' such statement being contrary to 
fact. Opinion: To establish the editor's 
criminal liability for libel^ the test is^ was the 
publication not only untrue but malicious and 
did such publication have a tendency to in- 
jure the bank in its business ? It is doubtful 
if the editor can be convicted. VoL 6, p. 97, 
Aug. 1912. 

793. (Pa.) A hotel man made a public 
utterance of the derogatory and imtrue state- 
ment that a certain national bank '%as 
closed," thereby causing loss to the bank. 
Opinion: The person can be prosecuted crim- 
inally imder the ^'derogatory statement*' act, 
in force in Pennsylvania. The bank can also 



maintain an action for slander. For the De- 
rogatory Stetement Act advocated by the 
American Bankers Association see Vol. 6, p. 
432, Dec., 1913. 

794. (Pa.) A rival banker made a de- 
rogatory and imtrue stetement to the effect 
that a certein national bank was not safe and 
would '*bust" and advised his friend to with- 
draw his money therefrom. Opinion: The 
making of the derogatory stetement would 
render the banker punishable under the stet- 
ute enacted in Pennsylvania in 1909, and also 
liable in a civil action for slander. Vol. 5, p. 
97, Aug., 1912. 

795. (Pa.) Certein unscrupulous per- 
sons circulated malicious reports of the un- 
soundness of a bank, and such stetemente in- 
jured the bank but not to a great extent. 
Opinion: Under a Pennsylvania stetute such 
persons can be punished. The bank should 
lay the facte before the county prosecuting 
officer for the proper action. Vol. 3, p. 276, 
Nov., 1910. 

796. (Tenn.) A person tells several 
customers that the bank is in bad shape. 
This statement, which is untrue, causes the 
depositors to become frightened and to with- 
draw their funds. The bank Wante the 
offender punished criminally. Opinion: 
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Slander ox oral defamation is not a crime at 
common law and a person uttering deroga- 
tory and nntrue statements affecting the sol- 
vency of a bank cannot be punished crimi- 
nally in the absence of a statute making such 
offense a crime. The "Derogatory State- 
ment" Act drafted on behalf of this Associa- 
tion has been enacted in a number of states 
but not, as yet, in Tennessee. A civil action 
for slander will lie. Vol. 6, p. 577, Feb., 
1914. 

797. (Va.) The former president of a 



bank circulated derogatory and untrue state- 
ments affecting its credit and solvency by ad- 
vising customers to withdraw their money, 
as the bank was going to ^^ust'' and also 
causing publication of untrue statements in 
the local newspaper. Opinion: The bank 
may maintain an action in libel and slander 
for damages. The offender is probably not 
punishable criminally under the existing 
statutory law of Virginia, and legislation 
covering this case similar to that of other 
states is necessary. Vol. 5, p. 241, Oct., 1912. 
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Checks lost in mail 

See 399, 817, 818 

798. (Ind.) Bank A cashed a check in- 
dorsed to it by its customer and the check 
was forwarded by mail for collection to cor- 
respondent bank. The check was lost in the 
mail. Opinion: The right of the correspond- 
ent bank to charge the amount of the check 
back would depend on whether prompt in- 
quiry was made and Bank A was notified. 
In tiie event the amount was charged back 
Bank A would have recourse upon its custom- 
er as indorser, by causing substituted present- 
ment to be made by means of a copy or de- 
scription of the check, and upon refusal to 
pay by giving due notice to the indorser. 
Had Bank A taken the check as collection 
agent, its duty would be to notify its prin- 
cipal ' without imreasonable delay and the 
burden would be upon the customer of pro- 
curing a duplicate or a copy upon which to 
make a substituted presentinent. Vol. 2, p. 
484, May, 1910. 

799. (Tex.) Bank A sent Bank B a 
draft on Bank C, which Bank B credited to 
Bank A. The draft was drawn by a stranger 
and had been indorsed to Bank A by one of 
its customers. Two months later Bank B 
notified Bank A that the draft was lost in the 
mails and charged the amount back against 
Bank A. Opinion: Bank B in delaying two 
months is guilty of such negligence as to 
make the draft its own, and cannot charge the 
amoimt back to Bank A. Vol. 2, p. 154, 
Oct., 1910. 

Checks signed in blank 

800. (Mo.) A drawee bank paid three 
checks, which were signed in blank by the 
drawer, and never delivered, but were stolen, 
filled out and negotiated. Opinion: The 



drawee which paid the checks can charge the 
amount to the drawer's account because of 
breach of an implied contract duty to exercise 
care. The drawer, however, has a right of 
recovery from the banks which purchased and 
collected such checks, because under the rule 
of the law merchant and the Negotiable In- 
struments Act an incompleted instrument not 
delivered is not a valid contract in the hands 
of any holder, notwithstanding its subsequent 
unauthorized completion and negotiation. 
VoL 7, p. 219, Oct., 1914. See 293. 

Holder in due course of stolen paper 

See 272, 293, 647, 828, 827, 894 

801. (Minn.) A draft by a bank on its 
correspondent, issued to A, its customer, and 
indorsed by A to B, was claimed to have been 
lost. A duplicate was issued and later paid 
by the bank in addition to stopping payment 
upon the original. Eight and one-half 
months after date of the draft, the original 
having been found, was cashed by B at a 
bank, which presented it to payor bank where 
it was protested for non-payment. Opinion: 
The Negotiable Instruments Act provides that 
if an instrument payable on demand is nego- 
tiated an unreasonable length of time after 
its issue, the purchaser is not a holder in due 
course. Under this, the negotiation of a 
check of a customer on a bank eight months 
after its issue would probably be held not 
within a reasonable time, but a distinction 
has been taken in some cases between an or- 
dinary check and a banker's draft as to time 
limit for negotiation and the question of the 
period of time for free circulation of such 
instruments before they are discredited has 
not yet been definitely settled. As to banker^s 
drafts, the question will remain somewhat 
problematical until a more definite rule is es- 
tablished by the courts indicating what is an 
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unreasonable length of time of negotiation 
Tinder Section 53 of the Negotiable Instru- 
ments Act to deprive a purchaser of the status 
of a holder in due course. Vol. 11, p. 489, 
March, 1919. 

802. (Ore.) A bank cashed a check 
which was indorsed in blank by the payee 
and stolen from him. The bank had no 
notice of the loss. Payment of the check was 
stopped. Opinion: The bank acquired per- 
fect title to the bearer check and can enforce 
payment from the drawer and the payee. Vol. 
7, p. 776, April, 1915. 

803. (S. Dak.) A banker^s draft was 
stolen from a payee, who was forced to in- 
dorse the draft. Payment was stopped on 
the draft and the same was protested. The 
payee wants a duplicate draft. Opinion: 
Assuming that the original draft was not sur- 
rendered, it would not be safe for the issuing 
bank to issue a duplicate without receiving 
indemnity as protection against liability on 
the original which might have been acquired 
by an innocent purchaser for value before 
presentment and piotest. The fact that the 
indorsement was under duress would be no 
defense against a holder in due course. Vol. 
7, p. 680, Feb., 1915. 

804. (W. Va.) The Baltimore^and Ohio 
Railroad Company issued its check tor $60 to 
John Doe, who indorsed it in blank and 
cashed it with a pool room proprietor. Short- 
ly after the proprietor lost the check and im- 
mediately notified the company not to honor 
the check if presented without his indorse- 
ment. The check was stolen and negotiated 
to an innocent purchaser for value. Opin- 
ion: Where a check, bearing indorsement in 
blank of the payee, is stolen from the owner 
and negotiated to an innocent purchaser for 
value, tiie latter is a holder in due course and 
acquires title to the check with right of en- 
forcement. Vol. 10, p. 378, Nov., 1917. 

805. (Wyo.) A's check to B, indorsed 
in blank by the latter, is stolen and negotiated 
to E, an innocent purchaser, for value. Pay- 
ment was stopped by A. Opinion: E as 
holder in due course has a right to enforce 
payment from the drawer and indorser. The 
check was made payable to bearer by the in- 
dorsement in blimk and E was an innocent 
holder in due course, notwithstanding it had 
been stolen. Vol. 10, p. 378, Nov., 1917. 

Instrument indorsed in blank and stolen 

See 894 

806. (Ariz.) A bank purchased in good 
faith before maturity and for value a nego- 



tiable certificate of deposit, indorsed in blank 
by the payee. The seller from whom the 
certificate was acquired had stolen the same 
from the payee. The issuing bank refused 
payment because of a stop payment order. 
Opinion: The purchasing bank is a holder in 
due course and may enforce payment from 
the issuing bank. The certificate indorsed 
in blank is payable to bearer and good title 
could be acquired, even through one who 
had stolen it. Vol. 10, p. 851, June, 1918. 

807. (lU.) A check was indorsed in 
blank by the payee, stolen from him without 
delivery and negotiated to a merchant for 
value. The drawee under a stop payment 
order refused to pay the check. Opinion: 
The bank is not liable but the illerchant as a 
bona fide purchaser can recover from the 
drawer and the payee, although the check 
was never delivered by the payee. Vol. 7, p. 
1001, June, 1915. 

808. (N. Y.) Where i stock certificate 
indorsed in blank is lost by the owner and sold 
by the finder to an innocent purchaser for 
value, latter acquires title as against owner 
under Stock Transfer Act which gives full ne- 
gotiability to certificates of stock. Vol. 9, p. 
147, Aug., 1916. 

809. (Okla.) A cashier's check indorsed 
in blank by the payee was lost and purchased 
by the proprietor of a drug store from the 
finder. The purchaser knew the seller to be 
a gambler, and that he was not the person 
named as payee. Payment of the check was 
stopped and the bank seeks to know whether 
it must reimburse the payee and also whether 
it can demand a return of the check. Opin- 
ion: Where a cashier's check is indorsed in 
blank by the payee and lost and is purchased 
by a merchant from the finder, in good faith 
and for value, the latter is a holder in due 
course with right to enforce payment of the 
instrument, and the fact that the purchaser 
knew the seller to be a gambler is not, of it- 
self, sufficient to deprive him of his status as 
holder in due course, in the absence of know- 
ledge of facts which would make his taking 
the instrument an act of bad faith. Vol. 11, 
p. 279, Nov., 1918. 

810. (R. I.) A gave his note payable at 
a bank to B. who lost the instrument. C 
found it and negotiated it to an innocent pur- 
chaser for value, who received payment at the 
bank before B could serve notice. Opinion: 
Where a note indorsed in blank by the payee 
is lost and negotiated by the finder to a holder 
in due course, the latter acquires a good title 
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as against the payee. Assuming payment has 
been stopped and notice of the loss published 
in the newspaper^ this would not be sufficient 
to protect the maker and payee from liability, 
unless it could be proved that the purchaser 
for value read the article. Vol. 11, p. 279, 
Nov., 1918. 

811. (W. Va.) A check indorsed in 
blank by the payee was stolen and cashed at 
a bank. The drawer stopped payment before 
the check reached the drawee. Opinion: The 
cashing bank was a bona fide purchaser from 
the thief, and being a holder in due course 
can enforce against the drawer and the in- 
dorser. Vol. 7, p. 168, Sept, 1914. 

Lost letter of credit 

812. (Cal.) A Texas bank issued a gen- 
eral letter of credit to one J. E. C, authoriz- 
ing the latter to draw drafts up to $200. 
The letter contained the signature of J. E. 
C. for identification. The letter was stolen 
and attached to a forged draft for the full 
amount and cashed by a bank in California. 
Opinion: The California bank is the loser and 
cannot hold the bank issuing the letter of 
credit responsible. Vol. 7, p. 34, July, 1914. 
See 619. 

813. (N. M.) A bank issued a letter 
of credit addressed generally and authorizing 
a specified customer, and not the bearer to 
^raw for amount within thirty days from date. 

The letter became lost before any checks were 
drawn, and the customer desired a duplicate. 
Opinion: A duplicate can safely be issued by 
the bank without indemniiy except as against 
the customer's dishonesty. The bank would 
be liable to bona fide purchasers of checks ne- 
gotiated by the customer. Vol. 8, p. 908, 
April, 1916. 

Lost pass-book 

814. (Cal.) The fund in a savings bank 
had been withdrawn by a depositor upon 
claim of lose of his pass-book. Later he 

•fraudulently negotiated to an innocent pur- 
chaser his draft and pass-book on the ac- 
count. Can payment of the instrument be 
enforced against the bank? Opinion: A 
bank which pays a savings deposit to its de- 
positor without production of the book, upon 
claim of loss, is not liable to an innocent pur- 
chaser to whom a draft upon the bank, ac- 
companied by the pass-book, has been nego- 
tiated, the pass-book not being a negotiable 
instrument. Vol. 9, p. 820, April, 1917. 



815. (Cal.) A savings bank depositor 
claimed that his bank-book was either lost or 
stolen. The bank required an indeminity 
bond in double the amount of the deposit, be- 
fore issuing a duplicate book or before paying 
over the balance. Opinion: It is customary 
for savings banks to print in pass-books a rule 
that indenmity will be required before mak- 
ing payment in case of loss. These pass-book 
rules are generally held contracts, but the 
courts are divided as to enforcing the contract 
of indemnity. A majority hold that the 
pass-book being non-negotiable, the bank is 
protected if it pays or issues a duplicate with- 
out indemnity. But where the bank is not 
satisfied as to the identity of the depositor 
who claims payment, the right to indenmity 
may be upheld. Vol. 4, p. 618, April, 1912. 

816. (Pa.) The depositor of a savings 
bank lost his pass-book and applied for a 
duplicate. The bank asks as to tiie necessity 
of a bond of indemnity before issuing the du- 
plicate. Opinion: There is no necessity for 
a bond of indemnity before paying money or 
issuing a duplicate, except where the bank is 
imcertain as to the identity of its depositor. 
Ordinarily, there is no necessity for such re- 
quirement, the pass-book being non-negoti- 
able. Where there is a by-law providing for 
such indemnity, the courts will refuse bank's 
right to require a bond unless some necessity 
is shown. Vol. 5, p. 662, April, 1913. 

Duplicate for lost checks 

See 824 

817. (Colo.) A check was lost in the 
mail after the payee had deposited it in his 
bank. Opinion: Where the bank takes the 
check as owner, it has the burden of obtaining 
a duplicate and the duty of presenting the 
item in order to charge the indorser in case 
of dishonor; but if the bank received the item 
for collection, its duty is simply to notify the 
customer of the loss without unreasonable de- 
lay. The legal right of the bank to charge 
back to a customer a check lost in the mtul 
depends on where title to the check rests, 
which must be determined by the rule of law 
in the state where the bank is located, or may 
depend upon agreement or custom. VoL 2, 
p. 165, Oct, 1909. See 798. 

818. (N« C.) A customer mailed to his 
bank several checks for deposit. The bank 
acknowledged receipt by regular card but the 
checks were misplaced by the bank before 
they were entered in the books to his credit. 
After seven months, the customer claimed 
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credit for these items, which the bank refused 
to give without receiving duplicates of the lost 
checks. The bank had forwarded monthly 
statements of the depositor's account, in each 
of which there was an omission of the credit. 
Opinion: The bank cannot refuse to give the 
customer credit before obtaining duplicate, 
but there is an equitable obligation on his 
part to give the bank all the information in 
his power to enable the bank to frame dupli- 
cates or written particulars upon which pre- 
sentment for payment can be made, and the 
drawer ultimately looked to for payment. 
Vol. 4, p. 192, Feb., 1912. 

Duplicates for lost govemment bonds . 

819. (W. Va.) Where coupon bonds of 
the govemment are lost or stolen and are ac- 
quired by a bona fide purchaser from a finder 
or tMef , the latter's title is superior to that of 
the former owner and there is no provision 
of the Federal Statutes to protect the original 
owner in such case. But where such bonds 
are wholly or partly destroyed or defaced and 
can be identified, the Federal Statutes provide 
for the issue of duplicates upon giving of in- 
demnity and also provide for the issue of dup- 
licates for lost or destroyed restored bonds. 
Vol. 11, p. 41, July, 1918. 

Duplicate for lost stock certificates 

820. (N. J.) A stockholder in a bank 
claimed to have lost his certificates of stock 
unindorsed. The bank wishes protection 
against dishonesty. Opinion: The bank 
should issue duplicate certificates and require 
a sufiicient bond of indemnity of the stock- 
holder. The object of the bond is to protect 
the bank against the claim of a bona fide pur- 
chaser for value of the lost certificates who 
derived title through the stockholder, who 
may have been dishonest. Vol. 3, p. 676, 
May, 1911. 

821. (Ohio.) A stockholder of a nar- 
tional bank claims to have lost his certificate 
and requests a duplicate. Opinion: As a cer- 
tificate of stock is freely transferable by the 
owner, the bank is entitled to a bond of in- 
demnity to protect it against liability upon 
the original certificate. Vol. 11, p. 394, Jan., 
1919. 

822. (W. Va.) A corporation refused to 
issue a new certificate of stock to replace one 
stolen from the owner, unless the owner fur- 
nished a surety company bond. The owner 
tendered an individual indemnity bond, 
which was refused by the corporation, pur- 



suant to a provision in its by-laws. Opim- 
ion: The corporation cannot enforce the 
by-law, which requires a surety company as 
distinguished from an individual bond before 
issuing duplicate for stolen certificate. The 
character and sufficiency of the bond is for 
the court to determine if the parties cannot 
agree. Vol. 6, p. 684, April, 1914. 

823. (W. Va.) Certain certificates of 
stock were held by a national bank as collat- 
eral security and were lost through robbery. 
To enable the owners of the lost stock certifi- 
cates to procure duplicates, the bank became 
surety on indemnily bonds. Opinion: It was 
not an ultra vires act for the bank to become 
surety, for although the loss of stock certifi- 
cates imposes no real loss upon the owner in 
the absence of statute conferring full nego- 
tiability, but only the burden of obtaining 
duplicates, the bank has a special title in such 
certificates and an interest in obtaining du- 

{)licates to be lodged with it as security, so 
ong as the loan is unpaid, which would make 
the giving of indemnily an act in its own in- 
terest and within its powers. Vol. 4, p. 425, 
Jan., 1912. 

Indemnity bond for issue of duplicates 

See 816, 822, 823 

824. (Mo.) A bank issued to A its 
cashier's check which was lost. Before issu- 
ing a duplicate, the bank requested an indem- 
nity bond in double the amount. A refused 
to give the bond, but produced an affidavit 
that the check was lost without indorsement. 
Opinion: The bank is entitled to require in- 
demnity as a pre-requisite to paying the cash- 
ier's check alleged to be unindorsed when 
lost, for notwittistanding the affidavit, the 
bank would not be relieved from liability to 
pay an innocent purchaser should the affidavit 
prove false or should the payee thereafter find 
and negotiate the original cashier's dieck. 
Vol. 8, p. 707, Feb., 1916. 

825. (Neb.) .A depositor, who claimed 
he had lost his certificate of deposit, in- 
structed the bank to stop payment thereon 
and applied for a duplicate certificate, al- 
though he could not afford an indemnity 
bond. The bank was not well acquainted 
with the depositor. Opinion: Where a depos- 
itor claims that his negotiable certificate of 
deposit has been lost or stolen, the only safe 
course for the bank is to require a bond of 
indemnity before issuing a second certificate. 
But if the amount of certificate is small and 
the bank believes the statement of the depos- 
itor, it can waive the bond and take the de- 
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positor's aflSdavit. Vol. 5, p. 304, Nov., 
1912. 

826. (N. Dak.) Where a bank issues its 
draft upon its correspondent in favor of a 
third party who claims to have lost same and 
requests a duplicate, the issuing bank as a 
pre-requisite to issuing such duplicate is en- 
titled to a bond of indemnity to save it harm- 
less should the original be negotiated under 
indorsement of the payee, but where a draft 
is made payable directly to the correspondent 
upon which drawn and is lost, duplicate may 
safely be issued without indemnity. Vol. 10, 
p. 698, Feb., 1918. 

Effect of "duplicate unpaid" on draft 

827. (Wash.) A Washington bank 
issued to its customer a draft on New York, 
which was stolen from the payee after he had 



indorsed it. A duplicate draft was issued 
and paid. Afterwards the stolen draft was 
cashed for value, was forwarded by the holder 
for payment and was protested. Opinion: 
The Washington bank is liable to the holder 
and would have remedy over against its cus- 
tomer. If in this case the original draft had 
upon it the words "duplicate unpaid,'* the 
drawer would not be liable to the holder. 
Vol. 4, p. 28, July, 1911. See 909. 

Unsigned bank currency stolen and 

circulated 

828. (Pa.) Where national bank notes 
are lost or stolen and put into circidation 
without the signature or upon forged signa- 
tures, the public is protected, and the bank 
and not the holder stands the loss. Vol. 6, 
p. 684, April, 1914. 



MAIL 



Acceptance of offer by mail 



5^ 



829. (Utah.) A from Salt Lake City 
makes an ofiEer to B in New York City, which 
B accepts by mail. The question is asked 
whether the contract is made when B places 
his acceptance in the mail, and would B have 

Eower to revoke his acceptance by telegraph 
efore A received it. Opinion: Where an 
offer is made by mail, acceptance by post, dis- 
patched in due time as far as the acceptor is 
concerned, concludes the contract, notwith- 
standing delay or miscarriage of the letter of 
acceptance. It is always sufficient that the 
offer be accepted in the mode either expressly 
or impliedly required by the offeror. There 
is a contrary view in Massachusetts. Bevo- 
cation of an acceptance is valid if communi- 
cated before the acceptance is communicated. 
Vol. 11, p. 493, March, 1919. 



Gift of bank draft through mail 

830. (111.) A sister, intending to make 
a gift to her brother, purchased a bank draft 
payable to his order and mailed it to him. 
The brother died before the mail was deliv- 
ered. Opinion: The gift was not completed 
for want of delivery and the sister and not 
the brother's estate is entitled to the money 
represented by tlie draft. In this case, the 
post-office is not to be regarded as the agent 
of the brother, and delivery to the post-office 
is not delivery to the addressee. Vol. 6, p. 92, 
Aug., 1913. 



Loss of registered mail 



831. (Ark.) Where a bank receives for 
collection a draft with Liberty bonds payable 
to bearer attached and forwards same tiirough 
the registered mail, it would appear that such 
method of forwarding (without insuring the 
package unless the amount is imusually large) 
is the exercise of reasonable care and the bank 
would not be responsible where the securities 
are lost through robbery of the post-office. 
The fact that the draft was mailed direct to 
the payor, although held by some courts a 
negligent method, would not charge the bank 
with responsibility where neglect or failure of 
the payor was not the cause of loss. Vol. 11, 
p. 659, April, 1919. 

832. (Kan.) A mail pouch containing a 
registered package addressed from one bank 
to another was stolen from one of the trucks 
at a railroad depot. The package contained 
$1,500 currency and was beinff transported by 
the railroad company. Opimon: The nature 
of the railroad's employment in carrying 
registered or unregistered mail is as public 
agent and not as common carrier for the in- 
dividual, and there is no liability to the in- 
dividual owner for loss of registered mail 
caused by negligence or even theft of a rail- 
road employee, unless in a particular case the 
negligence of the corporation itself, as distin- 
guished from its subordinates, was the direct 
cause of the loss. Vol. 3, p. 678, May, 1911. 

833. (W. Va.) A bank received a letter 
and check purporting to be signed by A, its 
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cuBtomer^ reqneBtmg the amount be sent by 
registered mail to A at a place named. The 
check and letter were forged by a person im- 
personating A. The bank sent the money by 
registered package addressed to A at the 
place named^ and the postmaster delivered it 
to the impersonator. The bank reimbursed 
its customer and seeks to hold the postmaster 
liable because he failed to procure proper 
identification before delivering the registered 



package. Opinion: The postmaster would 
not be personally liable unless guilly of neg- 
ligence in the performance of his official duty, 
and where he delivered the package to the 
precise person who had asked that the money 
be forwarded and whom the bank intended as 
the person to receive it in mistaken belief 
that such person was its customer, it is doubt- 
ful if the postmaster could be held liable. 
Vol. 4, p. 757, June, 1912. 



MARRIED W^OMEN 

See Husband and Wife, 664-668 



women as surety and accommo- 
dation party 

834. (Ga.) Under the laws of Georgia, 
a woman cannot bind herself as surety or ac^ 
commodation indoreer, except that she will 
be held liable thereon to a bona fide holder for 
value without notice of the character of the 
indorsement. Vol. 9, p. 418, Nov., 1916. 

835. (Minn.) A married woman in 
Minnesota owning eighty acres of land be- 
came surety on the note of another person. 
Opinion: A married woman in Minnesota has 
capacity to bind herself as surety upon the 
note of another, and her property is liable for 
her debts the same as if unmarried. Vol. 6, 
p. 270, Oct., 1913. 

836. (Mo.) In Missouri a married 
womaii has power to make contracts in her 
own name and bind herself as surety upon her 
husband's note. Vol. 6, p. 270, Oct., 1913. 

837. (N. J.) A note dated and payable 
in New York, and bearing the indorsement of 
a married woman who was a resident of New 
Jersey, was presented at a New York bank for 
discount. Opinion: In New Jersey a mar- 
ried woman cannot bind herself as accommo- 
dation indorser or surety, unless estopped to 
deny liability. But the bank has the right 
to presume that the indorsement was made in 
New York, where the same is valid, and the 
married woman is estopped from denying 
that her indorsement is a New York contract. 
Vol. 9, p. 238, Sept., 1916. 

838. (N. J.) In New Jersey, a married 
woman cannot bind herself upon a note ex- 
ecuted for the accommodation of another un- 
less she or her separate estate derives a bene- 
fit therefrom. But a married woman can 
make a note for a loan to herself, although in- 
tending to turn the money over to her hus- 
band. In such a case a note executed by the 
married woman as sole maker, payable to a 
bank and indorsed by her husband, would be 



safe as an enforceable instrument, and the 
proceeds should be paid by the bank to the 
wife. Vol. 6, p. 697, March, 1913. 

839. (N. J.) Under the law of New 
Jersey a married woman cannot bind herself 
as accommodation indorser, and the fact that 
the paper so indorsed is made by a corpora- 
tion, of which she is a stockholder, does not 
make the indorsement binding upon her 
imder the New Jersey statute. Vol. 3, p. 
401, Jan., 1911. 

840. (Pa.) A bank discounted the note 
of a married woman, where it contained a 
declaration that the funds were for her pri- 
vate use, chargeable against her separate es- 
tate. Opinion: Payment could be enforced 
by the bank unless it knew that the married 
woman was in fact a mere accommodation 
maker. In Pennsylvania, a married woman 
can bind herself on a note executed for her 
own benefit, but not as accommodation maker 
for another. Vol. 6, p. 758, May, 1914. 

841. (Pa.) In Pennsylvania every re- 
striction imposed by the common law upon 
the capacity of a married woman to contract 
has been removed, except in two cases: (1) 
she cannot become accommodation indorser. 
maker, guarantor or surety for another; and 
(2) she cannot, unless her husband joins, con 
vey or mortgage her real estate. For a cita- 
tion of decisions showing detailed develop- 
ment of the law, see Vol. 5, p. 658, April, 
1913. 

842. (Pa.) A married woman in Penn- 
sylvania has no power to bind herself as ac- 
commodation indorser, whether it be for the 
accommodation of her husband or other 
maker. The Enabling Act of 1893 expressly 
excepts contracts of this character. Vol. 3, 
p. 146, Sept., 1910. 

843. (W. Va.) In West Virginia a mar- 
ried woman can bind herself as surety upon 
note of her husband. Vol. 7, p. 383, Dec., 
1914. 
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Contracts of persons under guardianship 

844. (Minn.) An old man was put 
imder guardianship on May 26, 1910. Not 
knowing this, a bank on October 31^ 1910, 
consolidated three notes, which he owed it, 
into one and surrendered the old ones. Two 
of the notes were dated prior to the guardian- 
ship. Opinion: The Minnesota statute makes 
contracts of a person put under guardianship 
void — but notes given before tiie guardian 
was appointed are collectible, if acquired in 
good faith and without notice of the incom- 
petency. The bank would have a right in a 
proper proceeding to recover the amount of 
the two notes, which were surrendered under 
mistake of fact. Vol. 5, p. 99^ Aug., 1912. 

• 

Liability of minor as stockholder 

845. (Fla.) A minor was presented with 
a share of stock in a national bank, the trans- 
fer being registered on the books. Fifteen 
months later the bank failed and the receiver 
is trying to enforce the full 100 per cent, 
assessment against the parent of tiie child. 
Opinion: The minor cannot be held liable for 
the assessment, as he has no capacity to assent 
to become a stockholder, but the person mak- 
ing the transfer is not relieved from liability. 
The parent of the minor cannot be held liable 
for liie assessment unless he himself owned 
the stock and transferred it to his child. 
Vol. 11, p. 561, April, 1919. 

Pa3nnent by bank to incompetent deposi- 
tor imsafe 

See 275, 302 

846. (Cal.) A "trusty^' in a hospital for 
treatment of the insane had earned and de- 
posited in a bank a considerable sum of 
money. The bank questions its right to 
allow the depositor to withdraw any of his 
deposit. Opinion: The bank should make 
payment only to the legally appointed guard- 
ian. It would be unssJe to pay the *^trusty^* 
who has been judicially declared insane and 
has not been discharged as cured. Vol. 5, p. 
380, Dec., 1912. 

847. (N. Y.) Checks are signed by a 
depositor, who is in a sanitarium taking the 
*'gold cure*' for alcohoHsm and whose father 
notified the bank that the depositor is in- 
competent. Opinion: The safest course is for 
the bank to refuse to honor the checks until 
it is reasonably sure that, in issuing them, the 



drawer was in possession of his reason suffi- 
ciently to know the nature of his acts. The 
liability a bank would incur for injuring the 
depositor's credit in a case of possible com- 
petency would be negligible. Vol, 2, p. 229, 
Dec, 1909. 

Payment of check to infant agent 

848. (Wis.) A customer sends his son, 
a minor, to the bank to cash checks amount- 
ing to $1,000. In the event the boy is robbed 
on his return to his father, woidd the bank 
in any way be liable? Opinion: An infant 
or minor may act as the agent of another per- 
son and a bank which pays a check to an in- 
fant, who has been authorized by his prin- 
cipal to collect same, is protected, although 
the money is lost by or stolen from the infant 
and never reaches the principal. VoL 10, p. 
714, April, 1918. 

Withdrawal of deposit by minor 

849. (N. Y.) The New York statute 
allowing banks to pay deposits to minors 
would probably be held applicable to national 
banks. The statute contemplates a deposit 
by or in the name of any minor, and requires 
that the bank shall hold the deposit for the 
benefit of the minor with the authority to pay 
the same to him. There is no provision fix- 
ing a minimum age limit. Vol. 9, p. 502, 
Dec., 1916. 

850. (N. Y.) A minor deposited $25 in 
a bank, obtaining the bank's certificate of de- 
posit. The minor indorsed the certificate to 
a firm in payment for a suit of clothes. Be- 
fore the certificate reached the bank for pay- 
ment, the minor's father stopped payment. 
Opinion: The bank has the right to pay the 
amount of the certificate to a bona fide in- 
dorsee of the minor, although the father or- 
dered the bank not to pay. The indorsement 
by the minor would pass the property in the 
certificate to the indorsee, although the minor 
might not be liable on the indorsement. Vol. 
6, p. 243, Oct., 1912. 

Withdrawal of deposit by parent 

851. (Cal.) A bank which holds a de- 
posit of a minor receives the following letter : 

"First National Bank of , Gentlemen : 

You and each of you are hereby notified not 

to cash any more checks drawn by , 

my son, he being a minor, until further notice 
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from his father. Signed, his father/^ The 
bank asks if it should obey the instructions. 
Opinion: Where a minor makes a deposit to 
his personal credit and there is a statute, as 
in CaHfomia, exempting such deposit from 
the control of all persons except creditors and 
authorizing payment to the minor, it is be- 
yond the power of the father of the minor to 
stop payment of the minor's check. A par- 
ent, as natural guardian, cannot control or 
withdraw a deposit to the credit of a minor 
in the absence of legal appointment as guard- 
ian of the estate. Vol. 11, p. 609, May, 1919. 

852. (CaL) A father, who deposited 
money in a bsmk in California to the credit 
of his son, a minor, has no right to withdraw 
the same. By statute in California, the bank 
holds the deposit free from the father's con- 
trol and may pay the same to the minor, 
taking his receipt or acquittance therefor. 
Vol. 6, p. 244, Oct., 1912. 

853. (N. J.) A parent cannot withdraw 
a deposit to the credit of a minor without 
letters of guardianship. When the New Jer- 
sey statute provides that such deposit shall be 
held for the '^exclusive right and benefit'* of 



the minor and "free from control of all other 
persons except creditors'' and "shall be paid" 
to the minor whose receipt shall be a dis- 
charge to the bank, it is doubtful whether 
even a legally appointed guardian would 
have the right to withdraw tixe deposit; and 
it is uncertain whether this statute applies to 
a national bank. Vol. 5, p. 526, Feb., 1913. 

854. (Pa.) Under decisions in Penn- 
sylvania a parent has no right to withdraw a 
deposit to the credit of a minor child, even 
though the parent made the deposit; the par- 
ent cannot control the child's property unless 
he has been duly appointed as guardian and 
the judicial policy of Pennsylvania is not to 
appoint the parent as curator of the child's 
estate. The statute in Pennsylvania on this 
subject allows the bank to pay the deposit to 
a minor free from the control of the legally 
appointed guardian. Vol. 6, p. 32, July, 
1913. 

855. (Tex.) A parent, as natural guard- 
ian, cannot withdraw a deposit to the credit 
of a minor in the absence of a legal appoint- 
ment as guardian of the estate. Vol. 9, p. 
422, Nov., 1916. 
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Mortgage in name of cashier 

856. (Wis.) A mortgage nms to "John 
Doe, Cashier, First National Bank," and an 
assignment of such mortgage is executed by 
"John Scott, Cashier, First National Bank," 
successor of Doe. Opinion: The courts would 
be likely to hold that the mortgage so drawn 
and assignment so executed were instruments 
running to and executed by the bank and not 
the person named as cashier individually, but 
the authorities are not all uniform. Although 
a national bank has no power to take a real 
estate mortgage for a present loan, only the 
Government can complain and the mortgage 
as between the parties is not invalidated. 
Vol. 5, p. 105, Aug., 1912. 

Chattel mortgages 

See 738, 864 

857. (Colo.) A note was payable on de- 
mand, and the chattel mortgage given to se- 
cure the same provided that if the mortgagor 
shall pay the note of even date ''due on de- 
mand after date, or if no demand is made, 
then note is due two years from date," the 
mortgage shall be void. Opinion: A reason- 
able construction is that the debt matures in 
two years unless sooner demanded and the 



holder is protected for thirty days thereafter 
under the Colorado statute allowing thirty 
days after maturity of the debt to take posses- 
sion of the chattels. Vol. 8, p. 31, July, 
1915. 

858. (Iowa.) A chattel mortgage was 
given to secure tiie purchase price of personal 
property bought by a man at a farm sale. 
The bank to whom the mortgage was exe- 
cuted asks whether it is necessary to have his 
wife join in the mortgage. The question is 
raised in view of the Iowa Code (Sec. 2906, 
Code 1897) which provides as follows: 'T^hat 
no incumbrance of personal property which 
may be held exempt from execution by the 
head of a family, if a resident of the state, 
shall be of any validity as to such exempt 
property, unless the husband and wife, if both 
are living, concur in and sign the same joint 
instrument." Opinion: Iowa statute which 
invalidates chattel mortgage of exempt prop- 
erty unless both husband and wife joiti in 
mortgage, does not require joinder of wife 
where mortgage executed to secure purchase 
price of property. Vol. 11, p. 609, May, 
1919. 

859. (Kan.) In the absence of a statute 
requiring the specific amount secured to be 
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stated in the chattel mortgage, the weight of 
authority is to the eflEect that a provision in 
the mortgage that it is given to secnre a speci- 
fied amount and "any other indebtedness** to 
the mortgagee on future advances is valid and 
enforceable. Where the statute (as in Kan- 
sas) requires the filing of an affidavit upon 
renewal specifically stating the amount yet 
due and unpaid under the chattel mortgage, 
it is questionable whether additional advances 
theraf ter made would be protected as against 
a subsequent incumbrance upder the terms of 
the chattel mortgage which secures "any 
other indebtedness/* and it would be unsafe 
to make an additional loan durmg the pen- 
dency of the renewal. Vol. 6, p. 626, March, 
1914. 

860. (Kan.) A note was dated and de- 
livered in January and a chattel mortgage to 
secure its payment was given by the maker 
of the note the following February. Opiiu 
ion: The chattel mortgage was valid. The 
mortgage should bear the date of its actual 
execution, reference being made in the body 
thereof to the note. Vol. 6, p. 213, Sept., 
1913. 

861. (Neb.) The owner of a farm filed 
a lease containing an agreement by the lessee 
to execute a chattel mortgage on the crops as 
soon as planted and growing. Opinion: The 
lessor would not be protected against a sub- 
sequent mortgagee of the crops after they 
were grown, in the event the promised mort- 
gage was not given. Vol. 7, p. 308, Nov., 
1914. 

862. (Neb.) An order of release of a 
chattel mortgage in Nebraska must be at- 
tested and unless a chattel mortgage which 
has been paid is discharged in one of the two 
modes prescribed by the statute vrithin ten 
days after request, the mortgagee would be 
liable to the statutory penalty. Vol. 5, p. 
23, July, 1912. 

863. (N. J.) A bank, through its exec- 
utive committee, sanctioned a loan of $1,500, 
crediting this amount to a mortgagor and 
taking as evidence three four-months* notes 
of $500 each, secured by a chattel mortgage. 
The mortgagor orally agreed with the bank's 
cashier that, in case the committee a week 
hence should object to the amount of the loan, 
the mortgagor would then consent to charging 
back $500 before maturity. The bank under 
the New Jersey chattel mortgage act, filed an 
affidavit of consideration, which did not in- 
clude the oral agreement. The statute pro- 
vides that a mortgage is absolutely void as 



against creditors of the mortgagor unless it 
has annexed thereto an affidavit stating the 
consideration of the mortgage. The mort- 
gagor became bankrupt and the bank relies on 
the validity of the mortgage to recover the 
loan. Opinion: It would seem that the affi- 
davit stating that the consideration of the 
chattel mortgage was for $1,500, was the 
substantial truth and should not be held 
defective, and the mortgage should not be 
held void because it did not include a state- 
ment of the oral agreement. Vol. 5, p. 446, 
Jan., 1913. 

Foreclosure of mortgage 

864. (Iowa.) In the case of the fore- 
closure of a mortgage on realty in Iowa, a 
personal judgment is rendered against the 
mortgagor (save in some excepted cases), and 
a special execution issues against the mort- 
gaged property; and where the debt is not 
satisfied a general execution for the deficiency 
issues against any other realty than held by 
the mortgagor. In the case of the fore- 
closue of a chattel mortgage in Iowa, where 
the proceeds of a sale of the mortgaged chat- 
tels are insufficient to pay the mortgage, the 
mortgagor is personally liable for the defi- 
ciency. Vol. 7, p. 996, June, 1915. 

Mortgage notes 

See 790 

865. (Colo.) A mortgage note payable 
to a bank was indorsed by the bank to John 
Doe or Anna Doe without recourse. John 
Doe died and the mortgagor is ready to pay 
the note at maturity, but hesitates to receive 
the release signed by Anna Doe. Opinion: 
Anna Doe could execute a good release to the 
mortgagor upon payment and surrender of 
the note. The note indorsed by the bank 
payable to alternative payees is negotiable 
under the Negotiable Instruments liaw and 
the indorsement by either one of the payees 
passes title. Vol. 8, p. 611, Jan., 1916. 

866. (Mo.) A first mortgage real estate 
note gave the maker the option to pay $100 or 
any multiple thereof on the principal at the 
maturity of any coupon by giving the holder 
of the note thirty days* notice in writing of 
his intention. The maker gave notice that 
he would pay the whole note at maturity of a 
certain interest coupon. At such maturity 
the maker paid the interest but concluded not 
to pay the principal until it was due. Opin^ 
ion: The mere giving of notice of intention 
does not mature the note, where the intention 
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has not been carried out by payment of the 
principal. Vol. 3, p. 686, April, 1911. 

867. (Neb.) A real estate morigage 
given to secure a loan drawing ten per cent, 
interest, the highest legal rate in Nebraska, 
contains a clause providing that the mort- 
gagor shall pay taxes levied upon the mort- 
gage or debt, or against the holder. Opinion: 
The clause would probably render the trans- 
action usurious, because it calls for payment 
of taxes in addition to the highest legal rate. 
Such a clause was formerly held to render 
the mortgage note non-negotiable but a Ne- 
braska statute now prorides that its negotia- 
bility is unaffected. Vol. 8, p. 419, Nov., 
1915. 

Priority between mortgage and mechan- 
ic's lien 

868. (N. C.) A mortgagor caused some 
improvements to be made upon his property 
after he had mortgaged it to a bank. The 
party making the improvements was not paid 
and duly filed a mechanic's lien. Thereupon 
the property was sold, but the proceeds were 



only sufficient to cover the mortgage. Opin- 
ion: In the absence of a statute giving the 
mechanic's lien priority, a prior recorded 
mortgage takes precedence over a subsequent 
mechanic's lien. Vol. 1, p. 140, Oct., 1908. 

Wrong description in mortgage 

869. (Okla.) A national bank as mort- 
gagee of certain real estate recorded the 
morigage and learned that the mori^ge 
papers described a different parcel of land 
from that intended. Opinion: If the owner 
of the rieal estate which through error was not 
described disposes of his rights therein by 
sale or by mortgage to an innocent purchaser 
for value, the latter's rights are superior to 
those of the bank, regardless of the recorded 
mortgage, but the baiJj: has an equitable title, 
good against the owner or attaching creditor. 
The course to pursue is to have the owner cor- 
rect the mistake by giving a new correct mort- 
gage and have that mortgage recorded; if the 
owner refuses, to file a bill in equity to compel 
reformation of the mortgage. Vol. 4, p. 431, 
Jan., 1912. 
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See Banks and Banking, 164-192 ; Branch Banks, 261-265 
Advertising for "savings" accounts . Deposits with trust company permitted 



870. (N. Y.) A national bank about to 
establish a savings department asks if there 
is any state law prohibiting it from using the 
words "savings department** or "savings** in 
advertising in this connection. Opinion: 
The conclusion seems warranted, despite 
state laws prohibiting other than savings 
banks from using or advertising the wora 
^'savings'* or from transacting busruess as a 
savings bank, that it would be held within 
the power of a national bank, free from con- 
trol of state laws, to establish and advertise 
a savings deparhnent and for savings ac- 
counts (in so doing necessarily using and 
advertising the word "savings**), and to carry 
on such department in the same manner that 
a savings bank carries on its business subject, 
of course, to national laws and regulations of 
the Federal Beserve Board. The question 
will not be positively settled until decided by 
the court of last resort. While there may be 
danger of violating a state law and of incur- 
ring a penalty of $100 a day, it is for the na- 
tional banks to consult their own attorneys 
upon the proposition. Vol. 9, p. 404, Nov., 
1916. See 188. 



871. (Ind.) The Federal Beserve Act 
permits a national bank to carry on deposit 
with a trust company to the extent of ten 
per cent, of its own paid-up capital and sur- 
plus. Vol. 8, p. 805, March, 1916. 

Examination by revenue officer 

872. (N. J.) The Collector of Internal 
Bevenue of a certain district in New Jersey 
sent a man to examine the notes of a national 
bank to see if they were properly stamped. 
The bank officer refused him permission. 
Opinion: According to the decision of a Fed- 
eral district court in Pennsylvania (contrary 
to the decision of another Federal district 
court), a national bank officer has no ri^t to 
refuse permission to an internal revenue 
officer or agent, acting under Section 8177, 
Bev., Stat, to examine the notes in its pes* 
session to see if properly stamped, and the 
bank i9 not exempted because of Section 5241, 
Bev. Stat., limiting visitorial powers to the 
Comptroller and the courts, but only an 
officer or agent authorized by the statute has 
such power of examination, which cannot be 
delegated to a clerk or oth«r person. Section 
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21 of the Federal Eeserve Act has amplified 
Section 5241, Revised Statutes, and provides 
''No bank shall be subject to any visitorial 
powers other than such as are authorized by 
law, or vested in the courts of justice or such 
as shall be or shall have been exercised or di- 
rected by Congress, or by either House there- 
of,, or by any committee of Congress, or of 
either house duly authorized/' Vol. 11, p. 
390, Jan., 1919. See 173, 1312, 1324. 

Federal jurisdictioii 

873. (N. Y.) The United States courts 
had jurisdiction in cases brought by and 
against the Second United States Bank but 
not in cases by and against the First United 
States Bank. The Federal statutes formerly 
conferred jurisdiction upon the circuit court 
in all suits brought by or against national 
banks in the district, but this was repealed 
in 1882 and the statute now provides that the 
jurisdiction of suits by and against national 
banks, except suits between them and the 
United States or its officers and agents, shall 
be the same as and not otlier than the juris- 
diction of suits by or against banks not or- 
ganized under any law of the United States. 
Vol. 6, p. 604, Jan., 1914. 

Guaranty of draft 

See 177 et seq 

874. (Teiin.) B in Tennessee drew on 
A in Ohio and a national bank in Ohio wired 
a bank in Tennessee that it would guarantee 
that B's draft would be paid. The Tennessee 
bank paid B the amount of the draft, but 
could not collect from the national bank 
which was enjoined from making payment. 
Opinion: The national bank had no power to 
guarantee B's draft in which it had no inter- 
est and from which it derived no substantial 
benefit. The guaranty was vitra vires and 
unenforceable. The same underlying prin- 
ciple applies as well to state bank and trust 
companies. Vol. 4, p. 27, July, 1911; Vol. 
4, p. 152, Sept., 1911. 

Limit of loan by national bank 

875. (Col.) A national bank with a cap- 
ital and surplus of $90,000, having loaning 
capacity of $9,000 to any one borrower, dis- 
counted a note of a state bank for $8,000 and 
allowed such bank to overdraw its account by 
$2,500. Opinion: The national bank ex- 
ceeded the legal limit of its loaning power. 
Vol. 9, p. 422, Nov., 1916. 



876. (111.) When the limit is loaned by 
a national bank to a corporation, an addi- 
tional loan to a stockholder is not excessive 
unless corporation is maker or indorser on 
paper or loan to stockholder is for its benefit. 
The National Bank Act contemplates that no 
loan in excess of the limit shall be granted to 
any one interest. Vol. 5, p. 108, Aug., 1912. 

877. (N. Y.) Certain national bknk ex- 
aminers made a ruling that the purchase of 
drafts with bills of lading attached in excess 
of ten per cent, of the capital and surplus of 
the bai^ created an excess loan to the concern 
issuing the drafts; that such excess loan was 
a violation of Section 5200, United States Be^ 
vised Statutes, unless the drafts are accepted 
by the drawee before the purchase by the 
bank. Opinion: Such ruling is not war- 
ranted by the law and will not be sustained 
by the courts. The Comptroller of the Cur- 
rency concurs in the opinion that Section 
5200, U. S. Bevised Statutes, excepting from 
the 10 per cent, limit of indebtedness of any 
one person of money borrowed *^the discount 
of bills of exchange drawn in good faith 
against actually existing values^' does not re- 
quire that such bills of exchange must be first 
accepted before purchase. Vol. 1, p. 300, 
Feb., 1909. 

878. (N. Y.) Section 5200 XI. S. Eev. 
Stat, limiting loans by any association to a 
single borrower to ten per cent, of capital and 
surplus, although not judicially passed upon 
is construed as not including liability of the 
borrower for the interest upon the principal 
sum loaned. Vol. 10, p. 780, May, 1918. 

879. (Pa.) A national bank with a cap- 
ital and surplus of $50,000 loaned A and B 
as individuals $1,500 and $2,500 respectively. 
A and B as partners want to borrow in ad- 
dition ten per cent, of the capital stock 
and surplus. Opinion: The National Bank 
Act limits liability of any one borrower for 
money borrowed to ten per cent, of capital 
and surplus and includes in the liability of a 
firm the liabilities of the several members. 
The proposed loan would therefore be ex- 
cessive. Vol. 9, p. 350, Oct, 1916. 

880. (Tex.) A national bank loaned to 
a firm ten per cent, of its capital and surplus. 
An individual member of the firm asked for 
a further loan of ten per cent. Opinion: 
The further loan to such individual member 
of tiie firm would be excessive and violative of 
the National Bank Act. Vol. 4, p. 758, June, 
1912. 



110 



NATIONAL BANKS 



[887 



881. (W. Va.) Section 24 of the Fed- 
eral Eeeerve Act empowering national banks 
to make loans on farm lands in an aggregate 
snm equal to 25 per centum of its capital and 
surplus does not modify Section 5200, TI. S. 
Revised Statutes, limiting loans to a single 
borrower to 10 per cent, of capital and sur- 
plus and no national bank may loan to any 
person upon real estate more than 10 per 
cent, of its capital and surplus. Vol. 11, p. 
559, April, 1919. 

Loan on certificates of deposit 

882. (N. J.) There is nothing in the 
National Bank Act to prohibit a bank from 
loaning money on the security of its own cer- 
tificates of deposit. It cannot, however, loan 
on the security of its own shares of stock. 
Vol. 2, p. 374, March, 1910. 

Power to donate services of clerk 

883. (111.) The right and power of a 
national bank to furnish such gratuities as 
check books, pass-books, calendars and other 
articles of utiHty has never been brought into 
question. Should a dissatisfied stockholder 
complain, the furnishing of such gratuities 
to a reasonable extent would probably be held 
within the implied powers of the bank, as in 
case of gratuitous collections. It has been 
held an executive ofiScer has no power to do- 
nate the bank's funds for erection of a paper 
mill. The donation of services of a clerk to 
assist in conduct of a public sale as a means 
of getting business for the bank might be 
within its implied powers; dt all events not a 
serious abuse of power. Vol. 5, p. 663, April, 
1913. 

Power to loan on mortgage 

See 856, 881 

884. (W. Va.) A customer borrowed 
money from a national bank, and executed a 
mortgage as security. The customer later 
became bankrupt. Opinion: The security is 
valid as against the borrower and his credit- 
ors, and only the Government can attack the 
transaction as an ultra vires act. The bank 
can hold the security as against the trustee in 
bankruptcy of the borrower. Vol. 4, p. 765, 
June, 1912. 

National bank as surety 

885. (Tenn.) A national bank has no 
power to become guarantor of the obligation 
of another person in which it has no inter- 
est. The individual members of the board 
of directors of a national bank desiring to be- 



come sureties on the bond of a county official 
have the power so to do, but cannot bind the 
bank upon such a contract. Vol. 6, p. 212, 
Sept., 1913. 

886. (W. Va.) A national bank as 
pledgee of certain stock certificates pledged 
as collateral becomes surety on an indemnity 
bond authorized by its directors to enable the 
owner to obtain duplicate for the stock col- 
lateral, which has been stolen from the bank. 
Opinion: The execution of such indemnity 
bond by the bank either as principal or surely 
was probably within the power of the bank 
and even if ultra vires the directors would not 
be held personally liable by reason of such 
authorization. Vol. 4, p. 688, May, 1912. 

Trust powers 

887. (Mo.) Inquiry is made as to the 
right and extent a national bank having been 
vested with trust powers can exercise func- 
tions of executor and trustee in states other 
than the state where it is located. Opinion: 
Congress has now granted national banks, 
when permitted by the Federal Reserve 
Board, and when not in contravention of state 
or local law, "the right to act as trustee, ex- 
ecutor, administrator, registrar of stocks and 
bonds, guardian of estates, assignee, receiver, 
committee of estates of lunatics or in any 
other fiduciary capacity in which state banks, 
trust companies or other corporations which 
come into competition with national banks 
a*e permitted to act under the laws of the 
state in which the national bank is located.'^ 
Section 11 K, Federal Reserve Act, as 
amended September 26, 1918. It would 
seem to follow from this that whenever a 
tinist company or other corporation is em- 
powered by the laws of the state in which a 
national bank is located, or has the power by 
general grant without restriction as to place, 
to exercise the functions of executor or trustee 
in a stato other than that of its location, the 
national bank, if otherwise eligible, would 
have like power, subject, of course, to the re- 
strictions, limitations or prohibitions imposed 
by the laws of such other state upon the exer- 
cise by foreign corporations of trust powers 
within its borders. Assuming that a trust 
company in any state and consequently a 
national bank granted equivalent trust powers 
has the power to exercise the function of ex- 
ecutor and trustee outeide the stete, then the 
ability to exercise such functions in another 
stete would depend upon the restrictions, lim- 
itetions or prohibitions imposed upon foreign 
trust corporations, if any, by the laws of Quch 
stete. Vol. 11, p. 563, April, 1919. 
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Effect of acceptance indorsed on back of 

biU 

888. (Pa.) An acceptance by the drawee 
indorsed on tiie back of the bill, instead of 
being written across the f ace, while unusual, 
is ralid at common law. Under the Nego- 
tiable Instruments Act, however, the holder 
is entitled to acceptance ''on the bill/' pre- 
sumable on its face, but if the holder takes the 
indorsed acceptance, the instrument is valid 
and negotiable. Vol. 11, p. 673, June, 1919. 

Certainty as to payee 

See 865 

889. (Del.) A note is made payable to 
"A, B, C, and others'* because there is not 
room enough to insert the names of all the 
payees. The negotiabilily of the note is 
questioned and it is also asked how a nego- 
tiable form of note could be drawn to cover 
such case. Opimon: The note is not nego- 
tiable because of uncertainty as to the payee. 
Where it is desirable to draw a note to a 
number of payees and tiie blank form of the 
note does not provide sufficient space for their 
names, a special blank form with sufficient 
space should be provided. Vol. 5, p. 449, 
Jan., 1913. 

890. (Minn.) A customer offers for sale 
a noto in which the name of the payee is 
missing. Is the note payable to bearer? 
Opinion: A note wherein no payee is named 
or indicated with reasonable certainty is in- 
complete and not negotiable. But where the 
note contains a blank for the name of the 
payee which is unfilled, under the law mer- 
chant the instrument was payable to bearer 
and negotiable and carried impliedly author- 
ity to a bona fide purchaser to fill the blank 
and complete the instrument; but under the 
Negotiable Instruments Act the blank must 
be filled strictly in accordance with the au- 
thority given and if the holder negotiates 
such an instrument without authority, the 
purchaser is put on inquiry and it is subject 
to defenses in his hands. Vol. 11, p. 94, 
Aug., 1918. See 960. 

Certainty of place of pajrment 

891^ (Mass.) A check is drawn upon a 
bank in Vermont 'payable if desired at the 
Blank National Bamc, Boston.^' In view of 
the two places of payment^ negotiability is 
questioned. Opimon: The negotiability of a 
dieck drawn on one bank 'payable if de- 
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sired af ' another bank is uncertain. It de- 
pends on whether the instrument is construed 
to be drawn on two drawees in the alternative, 
in which case it would be non-negotiable, or 
whether on one drawee with two places of 
payment, in which case it would probably be 
negotiable. Checks drawn ^payable if de- 
sired af^ are prohibited in tiie New York 
Clearing House. Vol. 5, p. 377, Dec., 1912. 

9 

m 

Certainty as to time of payment 

See 896, 989 

892. (CaL) A note contained the fol- 
lowing provision: ''Said interest payable 

uarterly, and if not paid when it becomes 
ue, the principal and all accrued interest 
shaU at the election of the payee immediately 
become due and payable.'^ Opinion: In Cal- 
ifornia this provision destroys the negotia- 
bility of the note, but this is contrary to the 
weight of authority. VoL 7, p. 221, Oct., 
1914. 

893. (Md.) A note contains a clause, 
''It is agieed that failure to pay any one note 
at maturity shall, at the option of the holder, 
mature aU unpaid note» of this series.^' 
Opinion: There is conflict of authority as to 
the effect this clause has upon the negotia- 
bility of the note, and it would not be safe for 
a bank to treat it as negotiable unless located 
in a jurisdiction where the law was favorable. 
Vol. 5, p. 762, May, 1913. 

Negotiability of certificate oi stock 

894. (N. J.) The holder of a stock cer- 
tificate of a corporation properly indorsed in 
blank transferred it to a bank as security for 
a loan. The loan was unpaid and the cer- 
tificate was presented by the bank to the cor- 
poration, which refused to transfer or return 
it, claiming that the same had been stolen. 
Opinion: Except in stetes which have passed 
the Uniform Transfer of Stock Act a certifi- 
cate of stock, though properlv indorsed in 
blank, is not completely negotiable, and a pur- 
chaser from a finder or &ief takes no titie 
as against the true owner. Vol. 5, p. 248, 
Oct., 1912. 

895. (N. Y.) A note payable "on or be- 
f ore'' a certain date is a negotiable instrument 
and to hold the indorser must be presented 
at maturity and the indorser notifiyed. The 
provision "on or before'' gives Hie maker an 
option to pay before maturity and possibly 
save interest. Vol. 2, p. 187, Nov., 1909. 
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Effect of extension clause 

See 772, 773, 806 et aeq., 963 et «eg 

896. (Iowa.) A form of note is sub- 
mitted by an Iowa bank containing an exten- 
sion clause as follows : ^^e further agree to 
the extension of this note on payment of the 
interest by either of us/' and the question la 
asked whether such clause affects its negotia- 
bility. Opinion: Presumably one of the 
miJcers is principal and the others sureties, 
but, however this may be, it provides a con- 
sent by the makers that time of payment may 
be extended on payment of interest The 
extension clause does not give the holder, of 
his own motion, an absolute right to extend 
the time of payment, but contemplates a 
future agreement of extension between the 
holder and some one of the makers. Under 
the reasoning of tiie Supreme Court of Iowa 
the clause would destroy the negotiability of 
the note, because the time of payment is un- 
certain to all of the makers save one. An- 
other extension clause reads as follows : ^'The 
indorsers and guarantors of this note consent 
that time of payment may be extended with- 
out notice thereof.^' This clause would not 
destroy the negotiability of the note because 
neither the maker nor tiie holder could of his 
own motion postpone the time of payment. 
Vol. 10, p. 666, March, 1918. 

897. (Okla.) A note contains a clause, 
^the makers and indorsers x x x hereby con- 
sent that time of payment may be extended 
without notice thereof.'^ Negotiability of 
such a note is questioned. Opinion: The de- 
cisions in different states conflict upon the 
question of negotiability. There is nothing 
in the Negotiable Instruments Act specifically 
relating to such a provision whidi settles this 
conflict. The point is undecided in Okla- 
homa. Vol. 3, p. 679, May, 1911. But see 
900. 

898. (S. Dak.) The following clause 
appears on the face of a note: '^the makers, 
guarantors, sureties and indorsers of this 
noto severally waive presentment for pay- 
ment, protest, notice of non-payment, and 
diligence, and agree that time of payment 
may be extended without affecting flieir lia- 
bility.^' Opinion: The waiver provisions do 
not destroy the negotiability of the note, but 
the decisions conflict as to uie effect upon ne- 
gotiability of the provision agreeing to ex- 
tension of time of payment without prejudice 
to the holder. The point has not been de- 
cided in South Dakota but cases jiolding such 
a note negotiable are supported by better 
reason. Vol. 3, p. 467, Feb., 1911. 



899. (Mo.) In Missouri the provision 
in a promissory note that ^^the makers and in- 
dorsers each waive demand, notice and pro- 
test of this note, and severidly agree that the 
time may be extended without notice'' does 
not affect its negotiability. Vol. 10, p. 780, 
May, 1918. 

900. (Okla.) A promissory note con- 
taining clauses (1) waiving presentment, 
(2) consenting to extension of time of pay- 
ment without notice, (3) providing for pay- 
ment of attorney's fees if not paid at matur- 
ity, (4) authorizing confession of judgment 
if not paid at maturity, and (5) authorizing 
sale of collaterals if not paid at maturity, is 
negotiable under the law of Oklahoma. Vol. 
10, p. 781, May, 1918. 

Instrument pa]rable ''in exchange'* 

901. (Va.) A bank is offered for dis- 
coimt three notes payable at Blchmond, Vir- 
ginia "in New York Exchange," and ques- 
tions whether this phrase makes the notes 
non-negotiable. Opinion: It would be safer 
for the bank to proceed on the theory that the 
notes were non-negotiable, as the decisions 
conflict upon the negotiability of notes so pay- 
able. Vol 8, p. 608, Jan., 1916. See 316, 
316, 1142. 

Note reciting executory consideration 

902. (Tenn.) A number of banks have 
purchased notes, concerning whose negotia- 
bilily they are uncertein. The note contains 
the following promise, ^Tlease enter my name 
for 110 wecSis' subscription to (certain pub- 
lications named), for which I promise to pay 
to your order $5.50 six months from date. 
Signed, John Smith." Opinion: Where a 
note recites that it is given for a considera- 
tion to be performed in the future, a majority 
of courts hold that such recital does not affect 
negotiability nor prevent the indorsee from 
enforcing free from defenses, unless at the 
time of acquiring the note he has knowledge 
of the breach of the executory agreement. 
The courte in a few stetes hold, to the con- 
trary, that the indorsee takes subject to the 
performance of the executory consideration. 
Vol. 10, p. 314, Oct., 1917. 

Note retaining lien 

903. (Ark.) Negotiability of the follow- 
ing note is questioned : ''This note is secured 
by a vendor's lien retained on the (description 
of real estate) 
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Jan 1917. 

On or before after 

date I promise to pay to the order of . . T . . . . 

$500.00 Five Hundred 

and no/100 Dollars with interest from date 

at the rate of per cent, until paid. 

Value received. 

Signed " 

Opinion: In most jurisdictions, including Ar- 
kansas, a provision in a note reserving title 
or retaining lien upon the property for which 
the note is given, until payment, does not de- 
stroy negotiability. But a provision that the 
note is subject to a certain deed would make 
the instrument non-negotiable. Vol. 9, p. 
823, April, 1917. 

Effect of waiver of protest and exemptions 

See 899, 900, 978 

904. (La.) A note containing a clause 
(1) waiving presentment, (2) waiving ex- 
emptions and homesteads, and (3) providing 
for costs of collection and attorney's fees, if 
not paid at maturity, is a valid obligation and 
is negotiable under the Negotiable Instru- 
ments Law. Where the note contains a 
clause giving ^^consent that time of payment 
may be extended without notice,'' tne deci- 
sions of a number of states conflict as to 
whether or not it destroys negotiability. Vol. 
5, p. 173, Sept., 1912. 

Warehouse receipts 

905. (S. Dak.) The agent of an ele- 
vator company borrowed money upon a forged 
elevator storage ticket, which was issued with- 
out authority by him in the name of the 
company to a fictitious person and indorsed 
by the same name. The agent also indorsed 
the ticket in his own name. Opinion: The 
elevator company is not liable to the pur- 
chaser. The ticket is not negotiable and is 
not transferable as a bearer instrument be- 
cause the supposed goods are made deliverable 
to a fictitious person. The purchaser required 
no title as in case of a negotiable 
instrument, and was put in inquiry in any 
event because of negotiation by the issuing 
agent. Vol. 6, p. 819, June, 1914. 



Warrant drawn for municipal debt 

906. (N. M.) The general rule is that 
warrants, drafts or orders drawn for payment 
of municipal debts by one public office on an- 
other are not negotiable instruments, and this 
class of instrimients includes school district 
warrants. Vol. 6, p. 607, Jan., 1914. See 
1140. 



Words affecting negotiability 

See 277, 324, 809, 1289 

907. (Minn.) A note contained the pro- 
vision : ^^this note is given for six drain heads 
to be delivered in good condition at (name of 
place)," The note was negotiated to a pur- 
chaser for value. The drain heads were never 
delivered. Opinion: The holder can enforce 
against the maker, because the note is nego- 
tiable. The provision above quoted is a 
statement of the transaction which gives rise 
te the instrument and the fact that it is an 
executory contract which may never be per- 
formed does not make the promise to pay 
conditional, nor destroy negotiability. Vol. 
7, p. 222, Oct., 1914. 

908. (Okla.) A promissory note to pay 
$5,000 had the following clause added, 'The 
foregoing note is made and delivered in pur- 
suance of the escrow agreement between John 
Smith and John Brown, dated tiie 31st day 
of May, 1917.^' Does the clause affect the ne- 
gotiability of the instrument? Opinion: A 
note promising to pay the amount *^ pur- 
suance of escrow agreement^' between A and 
B would probably be held negotiable on the 
ground that the quoted phrase was a mere 
stetement of the transaction giving rise to the 
instrument rather than one making payment 
subject to the terms of the escrow agreement. 
Vol. 10, p. 780, May, 1918. 

909. (S. Dak.) The words "duplicate 
unpaid" do not affect the negotiability of a 
draft but they constitute notice to the pur- 
chaser of the existence of a second draft, pay- 
ment of which would discharge the draft he is 
buying. Vol. 4, p. 491, Feb., 1912. See 827. 



NOTARIES 



The law advocated by the American Bankers 
Association relating te competency of bank and 
corporation notaries has been passed either in 
full or with modifications in the following 
states: Delaware, Kansas, Maine, Michigan, Min- 
nesota, Mississippi, Montana, Nevada, New 
Jersey, New York, (examine revised code of North 



Dakota, Sec. 5503) South Dakota, Vermont, 
Washington, West Virginia, Wyoming. 

The law stated in full is as follows: "It shall 
be lawful for any notary public who is a stock- 
holder, director, officer or employe of a bank or 
other corporation to take the aclmowledgment 
of any party to any written instrument executed 
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to or by such corporation or to administer an 
oath to any other stockholder, director, officer, 
employe or agent of such corporation, or to pro- 
test for non-acceptance or non-payment bills of 
exchange, drafts, checks, notes and other nego- 
tiable instruments which may be owned or held 
for collection by such corporation: Provided, it 
shall be unlawful for any notary public to take 
the acknowledgment of an instrument by or to 
a bank or other corporation of which he is a 
stodcholder, director, officer, or employe, where 
such notary is a party to such instrument, either 
individually or as a representative of such cor- 
poration, or to protest any negotiable instrument 
owned or held for collection by such corporation, 
where such notary is individually a party to 
such instrument." 

Acknowledgment by party in interest 

910. (Miss.) A Mayor of a city, author- 
ized to take acknowledgments^ is disqualified 
to take the acknowledgment of the grantor to 
a deed of trust in which he is named as 
trustee. Vol. 9, p. 824, April, 1917. 

Acknowledgment over telephone 

911. (Wash.) Opinion that acknowl- 
edgment of mortgage or other instrument 
taken by notary over telephone would be 
invalid as law requires personal (physical) 
appearance of person making acbiowledg- 
ment. Vol. 7, p. 686, March, 1916. 

912. (W. V.) An acknowledgment 
taken by a notary over the telephone where 
the statute requires a certificate that the per- 
son ^^personally appeared'^ before the notary 
has been held invalid in several states; but 
in California its validity has been upheld in 
the absence of fraud, duress or mistake. 
Question not decided in West Virginia. Vol. 
9, p. 659, Feb., 1917. 

Notary's fee in Alabama 

913. (Ala.) A fee of $5.11 charged by 
a notary in Alabama for protesting a check is 
excessive and is in violation of Section 5174 
of the Alabama Code. Vol. 10, p. 852, June, 
1918. 

Competency of bank officers, directors, 
stockholders and employees as notaries 

914. (Ala.) In Alabama, notary who is 
stockholder of mortgagee bank is incompetent 
to take acknowledgment of mortgage, but 
where he is an officer or employee, not a 
stockholder, he is competent. Question of 
notary's competency to protest paper for the 
bank undecided. Vol, 4, p. 615, April, 1912. 



915. (Cal.) A notary public who is as- 
sistant cashier and stockholder of a bank is 
not, under the law of California, disqualified 
to take the acknowledgment of the mort- 
gagors to a mortgage executed to the bank. 
Vol. 11, p. 441, Feb., 1919. 

916. (Cal.) In California, notary who 
is stockholder is incompetent to take acknowl- 
edgments of instruments running to the 
bank, although competent to acknowledge in- 
struments executed by the bank. But may 
acknowledge paper running to the bank where 
he is an officer but not a stockholder. Vol. 4, 
p. 551, March, 1912. 

Note: In 1914, Supreme Court of California 
held notary competent, though stockholder, to 
take acknowledgments of instriunents running 
to bank. First Nat. Bank v. Merrill, 139 Pac. 
1066. 

917. (Cal.) An assistant cashier of a 
national bank in California is competent, as 
notary, to protest paper for the bank, where 
he is not a stockholder of the institution. Vol. 
4, p. 489, Feb., 1912. 

Note: See previous note. 

918. (Colo.) A notary in Colorado is 
competent to take acknowledgment of instru- 
ments running to a bank, although he is a 
stockholder thereof. Vol. 8, p. 42, July, 
1916. 

919. (Colo.) Mamy states, where law 
unchanged by statute, hold stockholder of 
bank disqualified to act as notary in taking 
acknowledgments of instruments running to 
bank. Vol. 7, p. 688, March, 1915. 

920. (Idaho.) In Idaho a notary who is 
an ofScer but not a stockholder is probably 
competent to take acknowledgments of instru- 
ments running to his bank. Vol. 4, p. 683, 
May, 1912. 

921. (Idaho.) Stockholder of bank gen- 
erally held by courts disqualified, as notary, 
to take acknowledgments of instruments run- 
ning to bank. In Idaho where question not 
decided, safer to follow this rule. Vol. 4, p. 
428, Jan., 1912. 

922. (111.) Opinion that notary of bank 
in Illinois who is an officer of the bank, but 
has no stock interest therein, is competent to 
protest paper owned by the bank. Vol. 7, 
p. 166, Sept., 1914. 

923. (111.) By statute in Illinois, a no- 
tary who is a stockholder or officer of a bank 
is competent to take acknowledgments of in- 
struments relating to real estate to which the 
bank is a party. Vol. 4, p. 683, May, 1912. 



115 



924] 



DIGEST OP LEGAL OPINIONS 



Note: See Maxwell v, Lincoln Building k Loan 
Aaen., 216 111. 85 holding Btatate valid and oon- 
stituUonal. Statute, however, oovers only deeds 
and mortgages of real estate. It changes law as 
held in Ogden Building k Loan Assn. v. Meusch, 
106 HI. 664 which held that acknowledgment of a 
mortgage taken before a notai^ who is stoik- 
holder of the mortgagee is invalid because of the 
notary's pecuniary interest. The statute does not 
cover chattel mortgages and the rule as to the 
competency of notary-stockholder to take ack- 
nowledgment of chattel mortgage to bank re- 
mains uncertain. 

924. (111.) In Illinois, question whether 
notary who is partner of private bank comp^ 
tent to protest checks drawn on bank not de- 
cided and uncertain. Vol. 4, p. 616, April, 
1912. 

925. (111.) In the absence of judicial de- 
cision in Illinois a notary-stockholder of a 
bank is competent to protest paper held by the 
bank as collection agent, and, when held by 
the bank as owner, it is probable that sucn 
notary is likewise competent to protest. VoL 
4, p. 92, Aug., 1911. 

926. (111.) Under law of Illinois, stock- 
holder of corporation is disqualified, as 
notaiy, to tack acknowledgments of deeds 
running to the corporation — enactment of 
remedial legislation suggested. Vol. 2, p. 23, 
July, 1909. 

NoTB: Law changed. €ee note under 923. 

927. (Ind.) By statute in Indiana a no- 
tary public who is an officer or employee of a 
bank or trust company cannot act as notary 
in the business of the bank. Vol. 7, p. 104, 
Aug., 1914. 

928. (Ind.) Under Indiana statute, no- 
tary who is officer of bank is prohibited from 
protesting paper running to bank or other- 
wise acting as notaiy in the business of the 
institution. Vol. 4, p. 550, Mlarch, 1912. 

929. (Iowa.) In Iowa officer of a bank 
not a stockholder is competent to take ac- 
knowledgments of instruments whether exe- 
cuted by or running to the bank. Vol. 7, p. 
779, April, 1915. 

930. (Iowa.) Under decisions in Iowa, 
stockholder of bank is incompetent, as notary, 
to take acknowledgments of instruments run- 
ning to bank, but if notary is officer and not 
stockholder, he is not disqualified. Vol. 7, p. 
166, Sept, 1914. 

931. (Kan.) In Kansas, cashier and 
stockholder of National Bank is competent 
as notary to take acknowledgments of instru- 
ments running to the bank. Taking fee as 



notary would not violate Federal Beserve AcL 
Vol. 7, p. 1002, June, 1916. 

932. (Kan.) In Kansas the statute of 
1905 authorizes a notary-etockholder to take 
acknowledgments of instruments executed to 
his bank except ^Vhen acting himself in be- 
half of the corporation.'* Where a notaiy 
draws up a mortgage for bank, and his name 
is not mentioned in the papers, it seems un- 
reasonable to hold that he is acting himself 
in behalf of the bank. The Kansas statute 
does not require an affidavit of ownership 
upon the original filing of a chattel mortgage, 
but such affidavit is necessary for a renewal. 
VoL 4, p. 616, April, 1912. 

933. (Kan.) In Kansas a notary, 
though a stockholder, officer or employee of 
a baiSc, is competent to take adknowledgmenta 
of instruments executed to and by such bank, 
except where he acts for himself in behalf of 
such bank. Vol. 4, p. 489, Feb., 1912. 

934. (Kan.) In E[ansas a notary who ia 
an officer and stockholder of a bank is com- 
petent to protest the bank's paper as well as 
take acknowledgments of real estate mort- 
gages to the btmk, except where he himself 
acte in behalf of tibe buik in taking the mort- 
gage. Vol. 4, p. 308, Nov., 1911. 

935. (La.) Notary who is stockholder 
probably incompetent to take acknowledg- 
ments of instruments running to the bank, 
although disqualification may not extend to 
protest. Officer, not a stockholder, is com- 
petent Vol. 5, p. 21, July, 1912. 

936. (La.) A notary when a stockholder 
of a bank is generally held incompetent to 
take acknowlegments of instruments running 
to the bank. The law is uncertain as to com- 
petency to protest paper. These questions 
have not been passed upon in Louisiana. Vol. 
2, p. 74, Aug., 1909. 

937. (Minn.) In Minnesota a notaij 
who is a stockholder and officer of a bank is 
competent to take acknowledgments and make 
protests of paper in which ti^e bank is inter- 
ested. Vol. 4, p. 683, May, 1912. 

938. (Miss.) Notary who is stockholder 
of bank probably incompetent, in Mississippi, 
to take acknowledgment of deed of trust 
wherein bank is beneficiary, but not incom- 
petent where bank is grantor of a deed. In 
case where notary is officer, but has no stock 
interest, competency probably not affected. 
Vol. 6, p. 760, May, 1914. 

939. (Miss.) In Mississippi a notary is 
competent to protest checks drawn on the 
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bank of which he is an o£Soer and stockholder. 
But probably is incompetent to acknowledge 
inBtrnments ronning to the bank. Vol. 4, p. 
552, March, 1912. 

940. (Miss.) In Missiflsippi a notary 
who is a stockholder of a bank is presomably 
incompetent to take the acknowledgment 
of an instroment running to the bank. Such 
notary would be competent to make protests 
of instruments held by the bank for collec- 
tion, but when held by the bank as owner Ihe 
question of competency is unsettled. Vol. 4, 
p. 428, Jan., 1912. 

941. (Mo.) In Missouri a notary who 
is a stockholder would probably be held in- 
competent to take acknowledgmente of instru- 
mente running to his bank. Vol. 4, p. 552, 
March, 1912. 

942. (Mo.) Under the existing condi- 
tion of the law in Missouri, a bank would be 
safe in using its notary for protests and ac- 
knowledgments, where such notary is a non- 
stockholding officer, but not when he is a 
stockholder. Vol. 3, p. 202, Oct, 1910. 

943. (Mont.) A statute in Montana 
qualifies notaries who are stockholders of 
banks to take acknowledgmente and make 
proteste of paper in which the bank is inter- 
ested. Vol. 4, p. 154, Sept, 1911. 

944. (Neb.) Notary who is stockholder 
not competent to take acknowledgments of in- 
strumente running to the bank. But officer 
who is not stockholder is competent Vol. 5, 
p. 24, July, 1912. 

945. (N. H.) In the absence of any es- 
tablished rule in New Hampshire, a notery, 
who is a director of a bank, is competent to 
protest paper held by the bank for collection, 
but when the paper is owned by the bank the 
question is unsettled. Vol. 4, p. 876, Dec., 
1911. 

946. (N. J.) In New Jersey a Commis- 
sioner of Deeds is competent to teke the ac- 
knowledgment to a mortgage to a bank of 
which he is cashier, director and stockholder. 
Vol. 4, p. 684, May, 1912. 

947. (N. C.) In North Carolina, no- 
tary who is an officer of a bank, but not a 
stockholder, ig competent to take acknowl- 
edgmente of instrumente running to a bank. 
If officer is a stockholder he is disqualified. 
Vol. 7, p. 899, May, 1915. 

948. (N. Dak.) A statute in North Da- 
kote expressly provides that the acknowledg- 
ment of an instrument to which a corporation 



may be a party before a notary or other au- 
thorized officifld is valid, though such notary 
be an officer, director, employee or stock- 
holder of such corporation. Vol. 2, p. 108, 
Sept., 1909. 

949. (Ohio.) A stetute in Ohio prohib- 
iting a director, officer or derk of a baiJ^ from 
acting as a notary in any matter in which the 
bank ^^is in any way interested^' does not dis- 
qualify a stockholder holding no official rela- 
tion from taking acknowledgmente or making 
proteste, but a director who is a notery can- 
not protest paper owned by the bank. Whether 
a director-notary can protest paper held for 
collection is doubtful. Vol. 8, p. 610, Jan., 
1916. 

950. (Okla.) In Oklahoma a notery is 
probably competent to admowledge instru- 
mente to and from a bank or to protest the 
bank's paper, although a stockholder of such 
bank or holding other official relation. Vol. 
4, p. 683, May, 1912. 

951. (Pa.) Opinion: Under the Act of 
1909 a bank clerk would be competent, as 
notery, to teke acknowledgmente of instru- 
mente executed by or running to the bank. 
The competency of a stockholder to take ac- 
knowledgmente, as notary, of instrumente 
running to the bank would depend on whether 
he is disqualified by his stock interest, which 
has not been decide<} in Pennsylvania. A 
stockholder other than a director would be 
competent to make proteste. Vol. 4, p. 758, 
June, 1912. 

952. (Pa.) A Pennsylvania stetute pro- 
hibite directors of banks from acting as no- 
tary for the bank. Opinion that this stetute 
disqualifies a notary who is a director of a 
national bank from protesting a check for 
his own bank. Vol. 4, p. 307, Nov., 1911. 

953. (S. Dak.) In South Dakote no- 
tary who is stockholder and director is com- 
petent to teke acknowledgement of mortgage 
executed to bank. Vol 7, p. 1001, June, 
1915. 

954. (Tenn.) The courte of Tennessee 
disapprove acknowledgmente of instrumente 
running to bank by a notery who is a stock- 
holder of bank, but hold that such acknowl- 
edgmente are not void but merely voidable 
upon proof of fraud, oppression or other 
ground for invalidation. Vol. 2, p. 107, 
Sept., 1909. 

955. (Wash.) In Washington notary 
public who is stockholder of corporation has 
been held competent to take acknowledgmente 
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of mortgages niiming to his institntion. 
Probably also competent to protest bank's 
paper. Vol. 4, p. 428, Jan., 1912. 

956. (W. Va.) In absence of judicial 
decision a notary in West Virginia who is a 
stockholder and director is competent to pro- 
test paper held by the bank for collection. 
When held by the bank as owner the question 
is uncertain. Vol. 4, p. 154, Sept., 1911. 

957. (Wis.) Cashier of Wisconsin bank 
who is notary but not a stockholder, compe- 
tent to take acknowledgments of instruments 
running to the bank. If cashier also a 
stockholder, this fact would probably disqual- 
ify him. Vol. 7, p. 900, May, 1915. 

Relationship to mortgagee 

958. (Neb.) B and his wife executed a 
mortgage to A. A's brother having no pe- 



cuniary interest in the transaction took the 
acknowledgments as notary public Opinion: 
The relationship of the notary to the mort^ 
gagee did not disqualify the notary and the 
acknowledgment is valid. Vol. 8, p. 418, 
Nov., 1915. 

Form of acknowledgment 

959. (Cal.) A notary public in making 
out an acknowledgment to a deed used the 
words ^'and has duly acknowledged to me" 
etc., instead of '^and he duly acknowledged to 
me" etc. Opinion: Where the statute, as in 
the case in California requires that a certifi- 
cate of acknowledgment must be substantial- 
ly in a form therein provided, the certificate 
will be valid though not in iiie precise lan- 
guage of the statute if it substantially com- 
plies therewith. Vol. 7, p. 102, Aug., 1914. 



NOTES 



Blank space filled in ''in accordance 
with authority" 

960. (W. Va.) B and C signed a note 
in blank with A as principal maker, author- 
izing A to fill in the note for $100. A, in 
violation of the agreement, borrowed $2,500 
from a bank upon the note, and the bank fills 
in that amount. Upon default of A, the 
bank seeks to recover from B and C, who 
claim their liabiliiy is only for $100. Opin- 
ion: The bank was put on inquiry as to the 
extent of the authority of A and cannot re- 
cover from the accommodation makers the 
full face value of the note, but only the 
amount authorized. Section 14 of the Nego- 
tiable Instruments Act provides that the 
blank must be filled up ^'strictly in accordance 
with the authority given," and when the bank 
received the note in that condition, it was 
put on notice that it must proceed at its 
peril. Vol. 11, p. 437, Feb., 1919. See 890. 

Cashier buying his own note for bank 

961. (Tenn.) The cashier of a bank 
gave his own two year note for a personal in- 
debtedness to John Doe, and then used the 
bank's funds to buy the note, which con- 
tained a guaranty of payment by John Doe. 
The cashier died almost six years after the 
maturity of the note, which had never been 
paid, and the bank seeks to hold Doe liable. 
Opinion: John Doe would be held liable to 
the bank on his guaranty of payment, which 
right could be enforced within six years 



after the date of maturity of the note. Upon 
the question whether Doe could be held upon 
the note as participant in a breach of trust, 
it is likely that the discount of the note by 
the bank for Doe with his personal guaranly 
thereon, especially as Doe was an innocent 
party free from actual fault, would be held a 
sufficiently legitimate transaction to make 
him not chargeable as constructive trustee. 
Vol. 6, p. 509, Jan., 1914. 

Days of grace abolished 

962. (Miss.) The Negotiable Instru- 
ments Act of Mississippi, which abolished the 
three days of grace formerly allowed, would 
not affect the terms of a contract entered into 
before the Act took effect. A note executed 
before but not due imtil after the Act became 
operative would carry three days of grace in 
time of payment. Vol. 9, p. 145, Aug., 1916. 

Extension of time of payment 

See 772, 773, 896 et seq, 1005 

963. (111.) A note contained the follow- 
ing words : "The joint signers agree to waive 
any extension of time witibout notice.'* Opin- 
ion: Such clause constitutes an express con- 
sent by the surety-makers to the extension. 
But even though consent were not given by 
the surety-makers they are primarily Uable 
under the Negotiable Instruments Act, and 
are not released by the extension. Vol. 9, 
p. 48, July, 1916. 
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964. (N. Y.) A bank purchased a note 
made by Smith, payable to Jones's wife, in- 
dorsed both by her and Jones. At maturity 
it is protested for non-payment and the in- 
dorsers regularly notified. Two years later 
Jones agrees wititi the holder to make weekly 
payments of $10 each. The bank asks if 
agreement will affect the wife's liability. 
Opinion: An agreement by the holder of a 
protested note with the last indorser to ac- 
cept payment by weekly installments does not 
discharge a prior indorser from liability. Had 
the agreement been made by the holder 
with the maker the wife would have been re- 
leased. Vol. 10, p. 464, Dec., 1917. 

965. (Okla.) A note contains a waiver 
of protest and extension clause providing that 
"after maturity, the time of payment may be 
extended'* etc., so worded to remove any ques- 
tion of negotiability of note. The question 
arises whether, if a bank extends the note be- 
fore maturity, the other makers and indorsers 
would be released. Opinion: The consent to 
extension only applies when made after ma- 
turity, and extension by the holder to the 
principal debtor before maturity would re- 
lease the sureties, except those who signed on 
the face as makers. Vol. 8, p. 420, Nov., 
1915. 

966. (Okla.) A's note for $1,000 was 
indorsed by B and C who guaranteed pay- 
ment. The holder extended the time of 
payment on the note in consideration for A's 
payment of 30 days' interest in advance. 
Opinion: The extension of the time of pay- 
ment by the holder without the consent of 
B and C released them from liability. If 
B and C had signed the note as surety-makers 
they would not have been released from liabil- 
ity under the Negotiable Instruments Law. 
Vol. 4, p. 93, Aug., 1911. 

967. (Teiin.) A's note in pajrment of a 
loan was signed on its face by B and C. 
There was no waiver of demand and protest. 
After maturity A upon a forged order pur- 
porting to be signed by B and C obtained an 
extension of the time of payment, which was 
duly granted by the holder. B and C con- 
test liability because as indorsers they were 
discharged for failure to protest the note, and 
because of the extension agreement given 
without their consent. Opinion: B and C 
signed as makers and were not entitled to 
protest, and under the Negotiable Instru- 
ments Act the surety-makers of a note are 
primarily liable and are not discharged by 



the extension of the time of payment granted 
to the principal maker without their consent. 
Vol. 9, p. 147, Aug., 1916. 

968. (Tenn.) A joint and several note 
of $150 was executed by two makers, one of 
whom was a surety. $75 was paid on the 
note after maturity, in consideration of which 
an extension of time was given the principal 
maker to pay the balance. The principal 
maker did not pay as agreed and became in- 
solvent Opinion: The surety was not re- 
leased by such extension of time because (1) 
the agreement was not binding, being with- 
out valid consideration, and even if other- 
wise, (2) under the Negotiable Instruments 
Act a surety-maker is not discharged by the 
extension given the principal maker without 
his consent. The Statute of Limitations 
(five years in Kentucky, where the note was 
made) begins to run from the date of ma- 
turity of the note. VoL 7, p. 103, Aug., 
1914. 



Enforcement of note by holder 

969. (La.) X gives his note for 
$200 to Bank A for borrowed money; 
Bank A indorses same and pledges to Bank B 
as collateral for a note. Afterwards X pays 
Bank A $100 on the note and takes cashiers 
receipt for same. Bank A does not advise 
Bank B to make proper credit on note. Bank 
A becomes insolvent. Opinion: Assuming 
the note was transferred by Bank A to Bank 
B before maturity, the payment by the maker 
to Bank A was ineffective against Bank B, 
which can recover the full amount of the note 
from the maker, or so much thereof as is nec- 
essary to satisfy the lien. Vol. 8, p. 147, 
Aug., 1915. 

970. (Md.) A bank discounted for its 
customer three notes, the proceeds of which 
were credited to the indorser's account. At 
maturity of the notes payment was refused by 
the makers, who claimed fraud. The in- 
dorser checked out the credit he had received 
from the bank, but has a deposit with the 
bank sufficient to meet the notes. Opinion: 
The bank at maturity of the notes can enforce 
payment of the makers free from the defense 
of fraud in procurement, provided the pro- 
ceeds credited to the indorser were withdrawn 
prior to maturity. The bank is not obliged 
to apply a sufficient deposit of the indorser in 
satisfaction of the notes, in preference to 
suing the makers. Vol. 8, p. 706, Feb., 1916. 
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971. (Mich.) A gave B in part pay- 
ment for real estate two time notes bearing 
interest at the rate of six per cent. On A's 
default at maturiiy B wrote A that he would 
charge 7 per cent., because the payments were 
not met when due. A did not respond to 
the letter. B seeks to enforce the payment 
of seven per cent, interest, and until such 
payment refuses to give A a deed. The 
agreement was that deed should be delivered 
when notes were paid. Opinion: B has no 
right to enforce payment of seven per cent, 
interest, because there was no binding agree- 
ment between A and B changing the original 
contract, and has no right to refuse deed 
when balance of principal and six per cent, 
interest are tendered. Under the laws of 
Michigan it is lawful to contract for a seven 
per cent. rate. Vol. 4, p. 376, Dec., 1911. 

972. (Miss.) The maker and indorser 
of a note having become liable thereon, the 
holder desires to know which to sue first to 
recover the money. Opinion: Under the law 
merchant, the holder of an indorsed instru- 
ment upon which the indorser has been duly 
charged, can sue both maker and indorser in 
separate actions at the same time or either, at 
his election, but cannot join both in the same 
action in the absence of statutes authorizing 
such joinder, which have been passed in many 
states. Negotiable Instruments Act does not 
alter the rules as to remedy t)y suit. The 
Code of Mississippi denies the right of sep- 
arate action against indorser where the maker 
is a resident of the state and requires joinder 
of maker and indorser in the same action. 
Vol. 10, p. 122, Aug., 1917. 

Governed by law of place where pajrable 

973. (111.) Where a note is made in one 
state or jurisdiction and is payable in another, 
the law of the place where payable governs the 
instrument. Vol. 6, p. 213, Sept., 1913. 

Note with impossible date 

974. (Ga.) A bank receives for collec- 
tion a note reading ^Tebruary 30th after date 
I promise to pay/* The collecting bank in- 
quires as to the liability of the maker, and 
whether if collection is made and the maker 
later discovers the error in date and contends 
that it was collected illegally, the collecting 
bank would be liable. Opinion: The note is 
not illegal or void, but is payable on the near- 
est date of the same montii, namely February 
28. Vol. 1, p. 407, May, 1909. 



Joint and several notes 

See 992 

975. (Ga.) At common law, a note 
drawn ''We promise," etc., signed by two or 
more is joint only, but '1" promise, so signed, 
is joint and several. By statute in some 
states a joint note in form is made joint and 
several. In absence of statute, bank desiring 
joint and several note should have it reaa 
'TVe or either of us,'* or 'TVe jointly and 
severally*' promise. Vol. 6, p. 216, Sept., 
1913. 

976. (lU.) Note reading 'T' promise 
to pay, signed by two or^more makers, is joint 
ana several under the law merchant and Ne- 
gotiable Instruments Law and is a better form 
from the standpoint of the holder than one 
reading 'Sre** promise to pay, which at com- 
mon law is a joint note only. VoL 5, p. 
109, Aug., 1912. 

977. (W. Va.) A note written "We 
promise to pay*' is joint only, in the absence 
of a statute making it joint and several and 
all the makers must be joined in an action 
thereon, but each maker is liable for the fuU 
amount. Vol. 6, p. 756, May, 1914. 

Judgment notes 

978. (Del.) A note contains a clause 
confessing judgment if payment is not made 
at maturity, and an express waiver of de- 
mand, protest and notice embodied in the in- 
strument itself. Opinion: The note is valid 
and negotiable under the Negotiable Instru- 
ments Law, and neither demand nor notice is 
necessary to hold indorsers. Vol. 4, p. 493, 
Feb., 1912. 

979. (Pa.) A form of note, submitted 
on the question of negotiability, contains a 
stipulation in addition to the promise to pay, 
that the maker will ^'confess judgment for 
the above sxmi with 5 per cent added for col- 
lection fees.'' Opinion: Where a promissoiy 
note contains a clause authorizing confession 
of judgment without the restriction 'if not 
paid at maturiiy'' so that thereunder judg- 
ment may be entered at any time, negotiabil- 
ity of the note is destroyed. The Negotiable 
Instrumento Act declares that n^gotiabiliiy 
is not affected by a provision whidi author- 
izes confession of judgment if the instrument 
is not paid at maturiiy and a note conforming 
to this provision would be negotiable. VoL 
11, p. 669, June, 1919. 

980. (Pa.) A, who borrowed $6,000 
from a bank, executed a promissory note for 
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$5,000 and a judgment note for a like sum. 
After he had paid $3,000, he requested a new 
loan <rf $3,000. The bank questions the ad- 
visability of taking a new judgment note or 
of i>ennitting the old judgment note to cover 
the old and new debts. Opinion: The old 
judgment note would not be enforceable for 
the amount of the new loan, and a new judg- 
ment note should be taken. Vol. 9, p. 241, 
Sept., 1916. 

981. (Pa.) A promissory note contains 
a dause empowering any attorney of record 
^Ho appear for and confess judgment for the 
above sum, with or without declaration, with 
costs of suit, release of errors, without stay of 
execution.'' Opinion: The provision would 
destroy negotiability of the note, as there- 
under judgment could be entered up before 
maturity. Such notes were held non-nego- 
tiable in Pennsylvania before the Negotiable 
Instruments Act, and that act makes the note 
negotiable only where the clause authorizes 
confession of judgment ^'if the instrument be 
not paid at maturity." Vol. 7, p. 895, May, 
1916. 

982. (Pa.) A clause in a note authoriz- 
ing confession of judgment ^at any time'' de- 
stroys its negotiabili^. A surety consenting 
to the entiy of judgment prior to maturity is 
not discharged by such entry. Vol. 7, p. 306, 
Nov., 1914. 

983. (Pa.) When a note contains a 
judgment clause constituting an immediate 
confession of judgment, upon which judg- 
ment could be entered before maturity, it is 
non-negotiable, both under decisions in Penn- 
sylvania and under the Negotiable Instru- 
ments Act Vol. 4, p. 374, Dec., 1911. 

984. (Pa.) A and B borrowed $1,000 
from S, giving therefor a note containing 
power to confess judgment, a seal being op- 
posite their signatures as makers. C signed 
the note for accommodation only and no 
seal follows his name. A and B have as- 
signed and C contends that he cannot be held 
because his signature was not under seal. 
Opinion: The validity of a judgment note is 
not affected ^ the fact that it is not given 
under seal. Vol. 4, p. 156, Sept., 1911. 

Liability of surety 



985. (Tex.) A signed a promissory note 
in favor of a bank, which discounted it for 
him. The understanding with A was that B 
would also sign as surety, but B was not pres- 
ent at the time. Later B did sign as surety. 



On A's failure to pay, p^ment is sought to 
be enforced against B. Opinion: B^s signa- 
ture is without consideration and not binding 
unless made in pursuance of a promise made 
in advance of discount VoL 8, p. 145, Aug., 
1916. See 67, 68, 69, 700, 982. 

Maturity of notes 

986. (Miss.) The rule of the law mer- 
chant is that the term ^^onth" in a bill or 
note means a calendar and not a lunar month. 
A note dated January dlst payable in one 
month, fixed, after date, matures on Febru- 
ary 28. The common law rule is that when 
the date of maturity falls on a Sunday or hol- 
iday it is payable on the next succeeding bus- 
iness day, but if the instrument carries grace, 
it must be presented on the business day pre- 
ceding. The due date of holiday maturing 
paper is now quite erenerally regulated by 
statute. Vol. 1, p. 297, Feb., 1909. 

987. (Neb.) Under the law merchant 
and the Negotiable Instruments Act, in com- 
puting the time an instrument has to run, the 
day of the date is excluded and the day of the 
payment is included. A note dated January 
1, 1915, given for one year, is payable Jan- 
uary 1, 1916, not December 31, 1915. Vol. 
6, p. 759, May, 1914. 

988. (N. Y.) A note dated December 
29, 30 or 31, payable two months after date, 
faUs due on February 28, or in leap year, 
February 29. It is the rule of the law 
merchant* that when a note payable one or 
more months after date is dated on a day of 
the month which has no corresponding day in 
the month of maturity, the day of matimty 
is not carried over to the following montii 
but falls on the last day of the month in which 
it is payable. Vol. 10, p. 715, April, 1918. 

989. (Pa.) A provision in a collateral 
note authorizing the holder to demand addi- 
tional securiiy from time to time and in de- 
fault thereof immediately maturing the note, 
destroyed negotiability under the majoriiy of 
earlier decisions, as it made the note uncer- 
tain as to amoxmt and time of payment. 
Since the enactment of the Negotiable Instru- 
ments Law, the question of negotiability is 
still doubtful, except in Wisconsin, where a 
special provision of the Negotiable Instru- 
ments Law makes such a note negotiable, and 
it would be safer for a bank to regard such 
note non-negotiable until the question is de- 
cided. Where such a note is held negotiable 
and is indorsed, the question of precise date 
of maturity, whether the note unmediately 
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matures upon default or only at the option of 
the holder^ is important (1) as respects the 
rights of subsequent purchasers (2) as to 
charging indorsers. There is a difference 
between the Wisconsin and federal courts 
upon this question. Vol. 2, p. 633, June, 
1910. See 892, 893, 896. 

Note collected by agent without authority 

990. (Okla.) The purchaser of a cream 
separator gave tiie company selling the same 
his note of $60. The company's agent, who 
had authority only to sell, collected payments 
on the note, giving a receipt therefor, and 
did not account to his principal. The com- 
pany sought to hold the purchaser liable on 
the note. Opinion: Authority to the agent 
to sell did not include authori^ to collect the 
note unless the company intrusted the agent 
with the possession of the note. Payment to 
the agent was at the purchaser's risk, unless 
he can prove that the agent had actual or os- 
tensible authority to receive payment without 
having possession of the note. Vol. 7, p. 35, 
July, 1914. See 671 et seq. 

Renewals 

991. (Fla.) Where there is a binding 
agreement supported by a valid consideration 
between the holder and maker to extend the 
time of payment of a note, the extension is 
just as binding if the contract is evidenced by 
indorsement on the note and the giving of a 
receipt for the interest for the extended per- 
iod, as if a new note is taken in renewal. The 
effect of such an agreement indorsed on the 
note is to postpone the holder's right of action 
and the commencement of the running of the 
statute of limitations until expiration of the 
period for which extension is granted. Vol. 
10, p. 597, Feb., 1918. 

992. (Mich.) A and B sign a joint note 
for $500, due in three months. A signed a 
new note in renewal, but B being absent was 
unable te sign. Both notes were retained. 
Opinion: The new note does not operate as a 
payment of the original, but only as a sus- 
pension of the debt evidenced thereby. Vol. 
7, p. 997, June, 1916. 

993. (Pa.) A, B and C were makers of 
a note held by a bank. The bank, not wish- 
ing to carry tiie note as overdue paper, caused 
A and B to execute a new note in renewal of 
the indebtedness, which C, because of sick- 
ness, was unable to sign. The bank did not 
destroy the old note but kept both. Opinion: 
Where a new note is given in renewal of an 
old note and the latter is retained, the weight 



of authority is to the effect that the old note 
is not extinguished unless the intention is to 
accept the new note in satisfaction and dis- 
charge of the first. Vol. 6, p. 272, Oct., 1913. 

994. (Wis.) A gave a note to B Corpor- 
ation for goods sold, and at maturity by ar- 
rangement with B for renewal of part of the 
debt, paid the note to the holding bank and 
executed a new note for a less amount. The 
B Corporation indorsed and discounted the 
renewal note. Opinion: The transaction con- 
stituted a renewal and not a payment, and 
the new note is based on the same considera- 
tion as the old note. The indorsement of the 
B Corporation is therefore not for accommo- 
dation, and the bank can hold the corporation 
in the event of non-payment by the maker. 
Vol. 8, p. 323, Oct, 1915. 

Use of seal 

See 984 

995. (Fla.) A note is drawn by the 
maker, payable to his own order, and in- 
dorsed by him to another. It provides for 
costs of collection, attorney's fees, and con- 
teins provisions waiving the benefit of certain 
laws intended for the benefit of the obligors. 
A seal is attached to the maker's name. 
Opinion: The note is negotiable under the 
Negotiable Instruments Law, although at 
common law the seal would destroy the nego- 
tiability. Vol. 4, p. 95, Aug., 1911. 

996. (Pa.) It is a well settled doctrine 
that a corporation may make promissory 
notes and simple contracte without affixing 
its corporate seal. Under the law merchant 
the afiucing of a seal to an individual note de- 
stroyed ite negotiability but this rule was 
generally held not to apply to corporate notes 
under seal. Under the Negotiable Instru- 
ments Act the validity and negotiable char- 
acter of an instrument are not affected by the 
fact that it bears a seal. Vol. 5, p. 523, Feb., 
1913. 

997. (Pa.) A seal is not necessary to 
the validity of a corporation note, but the use 
of a seal does not affect its negotiability. Un- 
less the charter or governing statute requires 
it, the act of a corporation need not be evi- 
denced by its corporate seal, except where a 
seal would be required in the case of indivi- 
duals. Vol. 5, p. 523, Feb., 1913. 

998. (S. C.) At common law a note of 
an individual under seal is not negotiable, 
but under the Negotiable Instrumente Act, 
the negotiability is not destroyed by the ad- 
dition of a seal Vol. 6, p. 274, Oct, 1913. 
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Statute of Limitations on demand note 

999. (Cal.) In California the Statute of 
Limitations begins to run against the maker 
from the date of a demand note^ not from the 
date of its apparent maturity, and the note 
is outlawed four years from date. Vol. 9, p. 
825, April, 1917. 

1000. (La.) In Louisiana, the Statute 
of Limitations begins to run from the date 
on a demand note and not from demand, 
such being the rule in most other states and 
the note is outlawed unless an action is 
brought within five years from the date. Vol. 
6, p. 767, May, 1914. 

1001. (N. J.) A corporation issued its 
demand note in 1911, there being several in- 
dorsers each waiving presentment, demand 
and notice of protest. No demand upon the 
instrument was made until 1918. Are the 
indorsers liable ? Opinion: The six year lim- 
itation provided by the New Jersey Statute 
of Limitations will not only bar recovery 
from the makers but also the indorsers. The 
statute begins to run from the date of the 
instrument, whether or not it draws interest. 
Vol. 11, p. 171, Sept., 1918. 

1002. (N. Y.) A bank received as se- 
curity for a loan of $15,000 made to a fruit 
growers' association, thirty demand notes of 
$500 each, payable to the order of the asso- 
ciation. The bank raises three questions. 
First: Should a place of payment be desig- 
nated in the notes ? Second : How long is the 
demand note good? and third: Would a de- 
mand note draw interest where it contained 
no provision to that effect? Opinion: It 
would be preferable as a matter of conven- 
ience to have the demand note payable at the 
bank. The Statute of Limitations begins to 
run upon a demand note from its date and 
an action is barred after six years. Where 
the note makes no provision for interest the 
rule in New York is that it does not draw in- 
terest before demand or commencement of an 
action. Vol. 11, p. 670, June, 1919. 

1003. (N.Y.) Fnder the Statute of lim- 
itations in New York the person who guar- 
antees payment of a note and any renewal of 
the same is liable for six years from the time 
the cause of action on the note accrues, which 
would be the date of maturity of the note — 
or of the renewal if such was the case. The 



guaranty of payment of a demand note would 
run six years from the time of delivery. Vol. 
4, p. 28, July, 1911. 

Notes containing words *'with exchange'* 

1004. (Ind.) A note for $2,500 was 
drawn and made payable at one and the same 
place 'Snth exchange,'' without designating 
that the exchange is on another place. The 
full amount of the note was paid without de- 
duction. Opinion: The words ''with ex- 
change'' in the note were meaningless and no 
exchange charges were collectible from the 
payor bank. VoL 6, p. 761, May, 1914. See 
360, 361, 362, 1061. 

Indorser released by extension of time 

1005. (Ore.) A gave B his negotiable 
promissory note, due in six months, payment 
of which was guaranteed by B, who dis- 
counted it at the bank. At maturity the 
bank extended A's time of payment thirly 
days. The note also contained the accom- 
modation indorsement of C. Opinion: An 
indorser who guarantees payment is second- 
arily liable under the Negotiable Instruments 
Act and if a binding extension of time is 
granted to the principal maker without his 
consent he is discharged from liability. Under 
the Negotiable Instruments Act a surety who 
signs as maker is not discharged by such ex- 
tension, the common law being changed in 
this particular. Vol. 9, p. 667, Feb., 1917. 
See 964-967. 

Accommodation maker not released by 
extension of time 

• 

1006. (S. Dak.) A note had been signed 
by two parties, one who received the money, 
the other acting as accommodation maker. 
The note being past due, the payee took a 
new note from the first party. Does the ex- 
tension of the time of payment release the 
accommodation maker? Opinion: The doc- 
trine of the law of suretyship that a binding 
extension of time by the creditor to the prin- 
cipal debtor releases a non-consenting surely 
has, according to a number of authorities, 
been abrogated by the Negotiable Instruments 
Act where the surety signs the instrument as 
one of the makers. This point has not been 
decided in South Dakota, but according to the 
weight of authority the accommodation 
maker being primarily liable would not be re- 
leased. Vol. 11, p. 213, Oct., 1918. 
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NOTES PAYABLE AT BANK 

For Stopping Payment of Notes Payable at Bank, See 1249-1253 



Equivalent to order to pay at maturity 

See 772, 1212, 1336 

Note: The Negotiable Iiutrumente Act, See. 87, 
provides: "Where the inBtrument is made payable 
at a bank it is equiyalent to an order to the bank 
to pay the same for the account of the principal 
debtor thereon." The Negotiable Instruments 
Act has been passed in all the states except 
Georgia. As passed in Illinois, Nebraska, and 
South Dakota, howeyer, the above provision is 
omitted; in Kansas, the section, while originally 
enacted, was repealed by chapter 94, Laws of 
1915, and in Minnesota the word "not" was in- 
terpolated. In those states, therefore, the bank 
is not authorized or obliged to pay its custom- 
er's note, made payable at the bank (as indicated 
in the opinions digested below), without express 
instructions from him. In all other Negotiable 
Instruments Law states it is so authorized and 
obliged. In Missouri, the legislature by amend- 
ment in 1909, added the following at the end of 
the Section: "But where the instrument is made 
payable at a fixed determinable future time, the 
order to the bank is limited to the day of ma- 
turity." 

1007. (Mo.) Under the rule of the Ne- 
gotiable Instruments Law a man who makes 
his note payable at his bank thereby orders 
it to pay it at maturity and the bank is 
obliged to eariy out this order, when in suffi- 
cient funds, the same as if the order was by. 
cheek. Vol. 3, p. 276, Nov., 1910. 

1008. (N. C.) Under the Negotiable 
Instruments Law it is probable that the au- 
thority of a bank to pay a time instrument, 
payable at the bank, is limited to the day of 
maturity only, although the point has not yet 
been passed upon in this country. Vol. 3, 
p. 524, March, 1911. 

1009. (Okla.) In Oklahoma, under the 
rule of the Negotiable Instruments Law, a 
depositor who issues his note payable at the 
bank wherein he keeps an account, thereby 
orders the bank to pay the same at maturity. 
It becomes the duty of the bank, if in funds, 
to pay the note, and the bank incurs no lia- 
bility to the depositor for so doing, even 
though he afterwards objects to the payment 
and claims he had good reason for having 
payment of the note refused. Vol. 3, p. 336, 
Dec., 1910. 

1010. (Pa.) A note is made payable at 
a bank. At maturity the account is good for 
the amount. No order has been given not 
to pay. The bank inquires whether a specific 
notice must be given the bank by the maker 
to entitle it to pay tiie note. Opinion: Under 
the Negotiable Instruments Law it is the au- 
thorily and duty of a bank to pay a customer's 



note made payable at the bank without ex- 
press instructions from the customer. VoL 
4, p. 304, Nov., 1911. 

Expreaa instructicma to pay 

See 425 

1011. (Cal.) Notes made payable at a 
California bank, where the maker had suffi- 
cient fimds, were forwarded to the bank for 
collection. The bank inquired of the maker 
by mail and telephone whether it should pay 
or refuse payment but received no response. 
Opinion: The law in California is uncertain 
whether the note operates as an order or au- 
thority to ihe bank to pay and charge to the 
maker's account, or whether the bank has no 
right to do so in the absence of express in- 
structions from the maker. Vol. 7, p. 383, 
Dec, 1914. 

Note: In 1917, California passed the Ne^ 
tiable Instruments Act, Sec. 87 of which (Civ. 
Code S3168) prorides: ''Where the instrument ia 
made payable at a bank it is equivalent to an 
order to the bank to pay the same for the aooonnt 
of the principal debtor thereon." 8ee note under 
heading "Notes payable at bank." 

1012. (Cal.) Where A and B have a 
joint account in bank payable on presenta- 
tion of pass-book, and A makes her individual 
note payable at bank. Opinion: That bank, 
holding note for collection at maturity, has 
no right to charge same to joint account, but 
should protest mdess funds to pay note are 
taken out of joint account by A on presen- 
tation of pass-book or are otherwise provided 
by A for purpose of meeting the note. VoL 
6, p. 96, Aug., 1913. 

1013. (111.) In Illinois the Negotiable 
Instruments Law omits the provision ^'Where 
the instrument is made payable at a bank it 
is equivalent to an order to the bank to pay 
the same for the account of the principal 
debtor thereon" which is contained in the uni- 
form law of other states. Under the judi- 
cial decisions of Illinois it would seem that a 
bank has no authority to pay its customer's 
note made payable at the bank, unless express- 
ly ordered to do so by ite customer, the note 
iteelf not constituting such order. VoL 3, 
p. 337, Dec., 1910. 

1014. (Minn.) Where, customer makes 
note payable at bank it is bank's duty, under 
Negotiable Instrumente Act, to pay and 
charge same up to customer's account with- 
out special order. In a few stetes, however, 
including Minnesota, the rule of the Nego- 
tiable Instrumente Act has been changed and 
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bank should not pay without special order 
from customer. Vol. 10, p. 854, June, 1918. 

1015. (Miss.) In states having the Ne- 
gotiable Instruments Law (with a few ex- 
ceptions) a note payable at the maker's bank 
is equivalent to an order on the bank to pay 
the same for his account. In Mississippi the 
point has not yet been decided, but the safer 
practice is for the bank to refuse to pay in 
the absence of instructions. Vol. 5, p. 106, 
Aug., 1912. 

Notb: The Negotiable InBtnunents Act was 
passed in Mississippi in 1916; see note under 
heading "Notes payable at bank." 

1016. (Mo.) Under Negotiable Instru- 
ments Act, except where momfied in certain 
states, it is the duty of a bank whose depos- 
itor has made his note payable at the bank 
to pay the same at maturity, the funds being 
sufficient, although there is no other express 
instruction from the depositor to pay. Vol. 
6, p. 506, Jan., 1914. 

1017. (OUa.) A holds note of B pay- 
able to order of A at C bank. B has money 
on deposit at C bank at maturity of note, u 
bank is uncertain of its right and duty to pay 
when presented at maturity. Opinion: The 
Negotiable Instruments Law provides: 
^^here the instrument is made payable at 
a bank it is equivalent to an order to the bank 
to pay the same for the account of the prin- 
cipal debtor thereon.'* Vol. 4, p. 219, Oct., 
1911. 

1018. (W. Va.) The purpose of the sec- 
tion of the Negotiable Instruments Law mak- 
ing a note payable at a bank equivalent to an 
oraer to pay for the account of the maker, is 
to oblige as well as to authorize the bank to 
pay when in funds, and it was enacted to 
clear up a conflict in decisions. Vol. 4, 
p. 304, Nov., 1911. 



Maker's readiness to pay stops interest 

1019. (OUa. A made his note payable 
at a bank on demand after date. The note 
was not presented at the bank where the 
maker always had sufficient funds. Opinion: 
The maker is liable in an action by the payee, 
but if the maker pleads and proves that he 
had sufficient funds in the bank at maturity 
and pays the money into court, he is liable 
only for the principal without interest after 
maturity or coste. Vol. 8, p. 518, Dec., 1916. 

1020. (Iowa.) Where maker has funds 
in bank at maturity, failure of bank owning 
note payable at bank to charge to account, or 
of outeide holder to present for payment, will 
stop the running of interest. Vol. 5, p. 831, 
June, 1913. 



Pajrment after maturity 

See 1335, 1336 

1021. (Kan.) Where a customer makes 
a note payable at a bank, the Negotiable In- 
strumente Laws provides that the instrument 
is an order to the bank to pay the same for the 
account of the principal debtor thereon. 
Where the note is payable ^'thirty days after 
date,'' the bank should pay at maturity. If 
presented after the maturity the bank should 
first require express autiiority from the 
maker. If the note is ^^payable on demand 
after date'' the bank should pay, provided the 
note was presented within a reasonable time. 
Vol. 6, p. 624, Feb., 1913. 

NoTB: This section of the Negotiable Instru- 
ments Act making an instrument payable at a 
bank equivalent to an order to pay was repealed 
by the Legislature of Kansas, Gh. 94, Laws of 
1915. See note under heading 'instruments pay- 
able at bank." 
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Accommodation indorser entitled to 

notice 

See 1178 

1022. (D. C.) Three accommodation 
notes intended for disconnt were drawn as 
follows : No. 1, payable to and indorsed by ac- 
commodation party and discounted for the 
maker; No. 2, payable to bank, indorsed by 
the accommodation party and discoimted for 
the maker; No. 3, made by accommodation 
party and discoimted for tibe payee. Opin- 



ion: The bank is equally protected by notes 1, 
2 or 3, except that m case of notes Nos. 1 and 

2, demand and notice would be required to 
preserve the liability of the indorser, unless 
the notes contein a waiver. As to. note No. 

3, no demand and notice are necessary to hold 
the accommodation party who is liable as 
maker. Vol. 7, p. 218, Oct., 1914. 

1023. (111.) A corporation ezecnted ite 
note payable on demand to B, and indorsed 
for accojnmodation by C, one of ite ofiBcers. 
Pa]rment was demanded ninety days later 
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and retoBed. C was not notified of its non- 

Siyment until several weeks thereafter. 
pinion: Under the Negotiable Instruments 
Acty C, the indorser, is released from liability. 
IrrespectiTe of the question whether demand 
of payment was made in due season, the fail- 
ure to give C due notice of dishonor released 
0. YoL 8, p. 326, Oct., 1915. See 76. 

1024. (Ind.) A customer discounted 
and forwarded for collection a note given by 
a corporation and indorsed by officers of the 
company as individuals. The corporation 
went into the hands of a receiver. At ma- 
turity the note was presented by a notary at 
the place of business of the company, which 
was also the place of business of the indors- 
ers, but being closed he was unable to make 
formal demand. The notary notified the 
payee of the dishonor but no notice of pro- 
test was sent to the individual indorsers. 
Opinion: The officers of a corporation who 
indorse its note are entitled to due present- 
ment and notice of dishonor unless tiie facts 
constitute an implied waiver or the indorser 
is the person to whom the instrument is pre- 
sented for payment. Under the facts there 
would seem a fair ground for holding the in- 
dorsers liable, although there was an 
omission of notice of dishonor. Assuming, 
however, the accommodation indorsers were 
discharged, neither the collecting bank nor 
notary would be liable, because it is onlv ob- 
ligatory upon a collecting bank to notify its 
immediate principal. Vol. 9, p. 236, Sept., 
1916. 

Duty to nott 



1025. (Colo.) A bank in Colorado re- 
ceived from its customer a promissory note 
for collection in Milwaukee. The note was 
signed by A and indorsed unqualifiedly by B, 
and was forwarded to its MUwaukee corres- 
pondent, who presented the same on the date 
of maturity. The instrument was not paid, 
but the bank as collecting agent failed to 
notify B of non-payment It did, however, 
immediately notify the Colorado bank, which 
jiotified its customer, who in tum notified the 
indorser. The indorser has refused to pay 
the note. Opinion: Formal notarial protest 
was not required to hold the indorser, the in- 
strument not being a f orei^ bill of exchange, 
and the collecting agent m Milwaukee gave 
notice to his immediate principal — ^that is, 
the Colorado bank — apparently in due sea- 
son; the principal immediately notified its 
customer, the prior indorser, and he in tum 
notified B, his prior indorser, who is the 



party sought to be held liable. Consequently 
due notice of dishonor was given. An agent 
for collection may either himself give notice 
of dishonor to all parties lii^le or he may 
ffive notice to his principal and the principal 
himself notify prior indorsers. VoL 11, p. 
168, Sept., 1918. 

1026. (N. Y.) Bank receiving note for 
collection is only obliged to send notice of 
dishonor or protest to immediate principaL 
Express agreement would be necessary to 
create dufy to notify all prior parties. Vol. 
4, p. 434, Jan., 1912. 

1027. (N. Dak.) A drawee receiTod 
through the mail an indorsed inland ched:, 

Sayment of which had been stopped. The 
rawee bank, having returned the item to ifae 
presenting bank, asb if it is its dufy to notify 
all the indorsers of dishonor. Opinion: The 
drawee is not obliged to notify all of the in- 
dorsers but notice to the immediate principal 
is sufiBcient. It is customary, however, for 
the collecting bank to protest an inland dieck 
as a convenient means of proving dishonor. 
Vol. 9, p. 499, Dec., 1916. 

Notice upon default of instalment 

1028. (Mich.) The principle is well 
established that where the principal of a 
note is payable in instalments, a failure to 
pay one of them when due makes the note 
dishonored paper. An indorser is discharged 
by failure to give notice of dishonor upon 
default in payment of an instalment, but 
according to some cases, is liable for subse- 
quent instalments of tiie non-payment of 
which he is duly notified. Vol 7, p. 998, 
June, 1915. 

1029. (Mich.) A gave B his note for 
$825, payable in monthly instalments of 
$25. A made sundry payments but not ac- 
cording to the agreed instidments and finally 
owed $135 on the note on the day the whole 
debt would have been discharged had the 
payments been regular. Notice of protest 
was duly mailed to C, the indorser, who 
claimed •non-liability because he received no 
notice of A's failure to pay each instalment 
according to the terms of the instrument. 
Opinion: Upon the first default in payment 
of any instalment, the note became overdue 
and dishonored. C the indorser was dis- 
charged by failure to give notice of dishonor 
upon the default in pajrment of the instal- 
ment. According to some cases, if the in- 
dorser is notified of the non-payment of sub- 
sequent instalments, he can be held, but this 
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rule would not apply in the present case ex- 
cept, possibly^ as to the last instalment. Vol. 
7, p. 998, June, 1916. 

Provisiqns in the Negotiable Instruments 

Law 

See 1034, 1173 

1030. (Pa.) The Negotiable Instru- 
ments Law governing notice of dishonor 
provides that: **The notice may be in writ- 
ing or merely oral, and may be given in any 
terms which suflBciently identify the instru- 
ment, and indicate that it has been dishon- 
ored by non-acceptance or non-payment. It 
may in all cases be given by delivering it 
personally or through the mails." For a 
form of notice see Vol. 2, p. 190, Nov., 1909. 

SufEciency of notice 

1031. (Colo.) A check of $111 on a 
bank in Ohio was indorsed on October 26th 
to a bank in Colorado by one of its depositors 
and forwarded for collection. Notice of pro- 
test was not received by the bank until No- 
vember 11th and the amount was described 
as $110. The bank immediately notified its 
depositor that it had received such notice of 
protest. The depositor refused to reimburse 
the bank on the groimd that the notice of 
protest did not refer to the item indorsed 
by him. Notice of protest of a further check 
deposited at the same time was not received 
by the bank until November 14th. Opinion: 
The mere inaccuracy in the statement of the 
amount of the dishonored check did not in- 
validate the notice of protest where the in- 
dorser was not misled thereby. But assum- 
ing the checks were presented and protested 
on October 31st (the inquiry omits the date 
of forwarding) the notice of dishonor should 
have been mailed not later than November 
2d, and the fact that the notice was not re- 
ceived in one case until November 11th and 
in the other until November 14th would in- 
dicate that the notice was not mailed in due 



season and the indorser would be discharged. 
The Colorado bank, however, can recover 
from the collecting bank if the latter was 
responsible for the delay which responsibility 
would extend to the negligence of the notary 
employed by it. Vol. 9, p. 580, Jan., 1917. 

Surety-maker of note not entitled to 

notice 

See 067 

1032. (Neb.) 6 and C made a note 
payable to A. At maturity B refused to pay. 
Si:x months later A demanded payment from 
C, who refused on the ground that he received 
no notice of dishonor. Opinion: No notice 
was required to bind C, who is one of tiie 
makers, even though he is surety for another 
maker. Vol. 4, p. 94, Aug., 1911. 

1033. (S. C.) Notice of dishonor is not 
required to be given the maker of a note, and 
a joint maker, though a surety, is not entitled 
tf> such notice. Vol. 6, p. 687, April, 1914. 

Waiver of notice of dishonor 

See 1170 et aeq 

1034! (Mass.) Under the Negotiable 
Instruments Law a waiver of demand and 
notice if embodied in the instrument binds 
all parties, but where it is written above the 
signature of an indorser it binds him only. 
The law does not require the waiver to be 
handwritten. Vol. 9, p. 415, Nov., 1916. 

1035. (S. C.) In the body of a note was 
inserted "notice of protest is hereby waived 
by all parties liable herein.*' Opinion: This 
is bindmg on all parties as a waiver of notice, 
but might not be construed as a waiver of 
presentment. Vol. 6, p. 687, April, 1914. 

1036. (S. C.) Where a note payable to 
a bank was signed on its face by John Doe 
and on its back by Bichard Boe the latter is 
liable as an indorser and is entitled to notice 
of dishonor, unless the instrument contains 
a waiver. Vol. 6, p. 687, April^ 1914. 



PASS-BOOKS 



Assignment of pass-book 

1037. (N. H.) Bank A loaned an indi- 
vidual $1,000 upon the collateral security of 
a written order and a pass-book connected 
with a savings account in Bank B. Bank B 
received and accepted notice of the assign- 
ment and later failed. The depositor was 
also a stockholder in Bank B, liable to assess- 
ment. The receiver of Bank B refused to 



obey the written order given by its depositor 
and proposed to hold the account to secure 
the depositor's liability as stockholder. Opin^ 
ion: Bank A is entitied to the deposit and 
such right is superior to any claim of lien 
by the receiver for B. In this case the as- 
signment would have been valid, even without 
the notice to or acceptance by Bank B. Vol. 
8, p. 510, Dec, 1915. 
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1038. (N. C.) A sayings bank or sav- 
ings department pass-book contains a role 
requiring its presentment when money is 
withdrawn in order that payment may be 
duly entered therein. A check was cashed 
without such presentment and no entry of the 
withdrawal was made in the pass-book. An 
iimocent assignee or pledgee of the book ad- 
vanced value thereon upon faith of the entries 
shown. Opinion: A savings pass-book 
is not negotiable and the assignee cannot hold 
the bank liable where the withdrawals have 
not been entered as provided by the rules 
printed in the book. The savings bank is not 
estopped to show the true state of the account. 
Vol. 7, p. 306, Nov., 1914. 

1039. (S. Dak.) A depositor of a sav- 
ings bank withdrew from his account of $500 
the sum of $100, but, contrary to the rules 
printed in his pass-book, the withdrawal was 
not entered therein. He then assigned the 
book, showing a balance of $500 to Bank A, 
which cashed his check for $500. The sav- 
ings bank admitted liability only to the 
extent of $400. Opinion : Bank A is the loser 
of $100 unless it can recover that amount 
from the depositor. The savings bank is not 
liable, because the pass-book is not a nego- 
tiable instrument and Bank A took no greater 
rights than the depositor. Vol. 3, p. 9, 
July, 1910. 

1040. (S. Dak.) A savings Dank or 
savings department pass-book is not a nego- 
tiable inshtiment, and an assignee of tiie 
book and account from the depositor takes 
no greater rights than the latter against the 
bank. Vol. 3, p. 9, July, 1910. 

Duty of depositor to examine pass-book 

1041. (W. Va.) An item of $50 cred- 
ited in a pass-book in December, 1911, was 
not entered on the bank's ledger to the credit 
of the depositor and was omitted in the bal- 
ancing of the account in January, 1912, and 
in subsequent balancing. No claim was made 
that the bank had made an error until more 
than siz years later, and then by the admin- 
istrator of the depositor. In the meantime, 
the deposit tickets of December, 1911, were 
destroyed and the administrator could not 
produce the checks which entered into the 
balance of January, 1912. Is the bank liable 
for the amount? Opinion: In this case it 
would undoubtedly be held that the failure 
on the part of the depositor to examine his 
pass-book and returned vouchers without un- 
reasonable delay, and to report errors to the 
bank will free the bank from liability. It is 



the duty of a depositor to examine his 
book and report errors within a reasonable 
time after balancing and his failure so to do 
will, according to some cases, estop him from 
thereafter questioning ite correctness, if the 
bank would be thereby prejudiced, while otiier 
cases hold he is not thereby estopped, but that 
the burden of showing error is placed on the 
depositor. Vol. 11, p. 98, Aug., 1918. 

' Nature of pass-book 

See 141, 466, 814, 1038 

1042. (Colo.) Bank A cashed several 
checks for a party drawn on a bank at Sul- 
phur Springs, Colorado, upon the strength 
of a pass-book given him by that institution, 
showing a cr^t of $300. The Sulphur 
Springs bank refused payment of the checks, 
stating that credit was given the drawer by 
mistake and the entry in the pass-book was 
invalid. Opinion: The pass-book was not a 
letter of credit, but merely wima fade evi- 
dence of a deposit and the oank may show 
that credit was given by mistake or for an 
invalid item. A check not being an assign- 
ment under the Negotiable Instrumente Law 
Bank A has no right of action thereon against 
the drawee. Vol 4, p. 492, Feb., 1912. 

Presentation of savings pass-book 

See 529 et seq,, 1012 

1043. (Pa.) A depositor having a sav- 
ings account issued his check to the order of 
B in negotiable form. The check was de- 
livered to B without the pass-book, whidi 
provided that the bank will not honor any 
checks on the account unless accompanied by 
the pass-book. B indorsed to the order of C, 
who had the check certified by the bank. 
After the bank charged the amount to the 
drawer's account, it learned that B obteined 
the check through fraud. Opinion: Payment 
of such a check without production of the 
pass-book would probably be valid, the condi- 
tion of production bein? waived by both 
drawer and drawee; and, payment being 
valid, certification of the check in the hands 
of a bona fide holder would be equally charge- 
able to the depositor. Vol. 5, p. 625, Fdl)., 
1913. 

Rules in savings pass-book 

See 604, 630, 681, 632, 1038 

1044. (Pa.) A check drawn on the D 
national bank was cashed by a bank and pre- 
sented to the drawee, which refused payment, 
steting that the drawer had a savings account 
which was good for the amount but the rules 
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required that a check on the savings depart- 
ment must be accompanied by the customer's 
bank-book. The holder questions the right 
of the drawee to refuse payment under such 
rules. Opinion: The rules constitute a con- 
tract between bank and depositor under 
which the bank would have a right to refuse 
to pay a check unless accompanied by the 
book. The remedy of the nolder of the 
check is against the drawer and prior parties, 
unless the book can be procured from the de- 
positor to accompany tiie check. Vol. 2, p. 
412, April, 1910. 

1045. (W. Va.) The by-laws contained 
in a savings bank pass-book provide : ^^t any 
person shaU present a book and falsely allege 
himself or herself to be the depositor named 
therein, and thereby obtain the amount de- 



posited, or any part thereof, this institution 
will not be liable to make good any loss the 
actual depositor may sustain thereby, unless 
previous notice of his or her book having 
been lost or taken shall have been given at the 
office of the bank.'' A book of a depositor 
was stolen, presented to the bank and pay- 
ment was made on a forged signature. The 
bank received no notice of the loss of the book 
until the day after the forgery was perpe- 
trated. TJnaer the above rule what are the 
bank's rights? Opinion: A rule printed in 
the pas8-b>ok of a depositor that the bank will 
not be liable for pajrment to a person pre- 
senting the book who falsely alleges himself 
to be the depositor, will not relieve the bank 
making payment to such person upon forged 
order unless it uses reasonable care. Vol. 10, 
p. 46, July, 1917. 
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Payment after notice of assignment 

1046. (Ariz.) The purchaser of a bill 
of goods from a firm in New York City 
brought the invoice of the goods to his bank, 
whida at his request made and sent a draft 
I)ayable to the firm in payment for the goods. 
The invoice contained the following notation 
printed in red ink, which was overlooked by 
the bank and the debtor: '^This bill is as- 
signed and payable to A, B, & Co., Bankers." 
Opinion: In the event the firm did not refund 
the amount of the draft which was paid by 
mistake, the debtor who had notice of the as- 
signment must pay again to the assignee. 
The notice of the assignment printed in red 
ink was of such prominence as to be regarded 
as sufficient. The bank would not be liable 
for negligence in overlooking the notice of 
assignment, because debtor also overlooked 
same and the mistake was mutual Vol. 7, 
p. 100, Aug., 1914. 

1047. (Tenn.) A dealer who sold a bill 
of timber to a slup building companv made 
an account against the company and trans- 
ferred it to a bank, at the same tune notifying 
the company of the assignment. The com- 
pany nevertheless sent its check to the dealer. 
Opinion: After the notice of assignment to 
the debtor, payment to the assignor is at its 
risk and renders the company Uable in case 
of loss. Vol. 5, p. 173, Sept, 1912. 

Application of pasrment 

1048. (Mont) A gave his note to a 
bank and B signed with him. After matur- 



ity A tendered the money to the bank with the 
request that it be applied on such note. The 
bank applied the money on other notes of A. 
Opinion: B as surety has a perfect defense to 
a suit on the note in the plea of payment. 
A debtor voluntarily paying money to his 
creditor has the primary and paramount 
right to direct the application of his money 
to such demands as he chooses. Vol. 7, p. 38, 
July, 1914. 

1049. (Wyo.) A bank held two past 
due notes, one insufficiently secured by real 
estate, and the other oVer-secured by chattels. 
In satisfaction of the chattel mortgage note, 
the debtor tendered his check marked ^'for 
chattel mortgage." The bank refused to 
apply payment as specified and insisted upon 
applying payment upon the real estate note. 
The debtor acquiesced in the action by the 
bank. Opinion: The debtor had the primary 
right to have the money applied in payment 
of the chattel mortgage note, but where the 
bank applied the payment upon another debt, 
ascquiescence by the debtor ratified such ap- 
plication. Vol. 7, p. 37, July, 1914. 

Conditional payment by check 

1050. (N. y.) A check taken as abso- 
lute payment of a note will operate to eztin- 
gaish the note, but, in the absence of an 
agreement, the giving and receipt of a check 
is usually considered a conditional payment 
only and not absolute until the check itself is 
paid. Vol. 6, p. 829, June, 1913. 

1051. (Wis.) A check was received by 
a bank to take up a note held by it due on 
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the 6th. The note was retained until pay- 
ment of the check on the 7th. Opinion: The 
check was received as conditional payment, 
and the stamping of the note ^'paid on the 
7th'* is correct as indicating the date of ac- 
tual payment. Vol. 6, p. 94, Aug., 1913. 
See 1165. 

Payment by mistake 

See 424, 484, 485, 616, 631 

1052. (lU.) A customer handed in to 
his bank several checks amounting to several 
hundred dollars, and from this amount a 
note and interest was deducted and a balance 
struck in favor of the customer, which was 
paid over. It was afterwards discovered that 
the balance was incorrectly figured at an ex- 
cess of $30. Opinion: The bank can recover 
the money as being paid under a mistake of 
fact. The fact that the error was made in 
figuring the balance makes the case stronger 
for the bank than if the balance was correctly 
struck and the mistake occurred in paying 
over the cash, for the teller's testimony of 
over-payment would be supported by the orig- 
inal figures. Vol. 4, p. 493, Feb., 1912. 

1053. (Mont) A bank in Montana re- 
ceived from a Kentucky bank a sight draft 
for $72.67 with a bill of lading attached 
covering a balance claimed due on a shipment 
of liquor from a Kentucky distillery to a local 
liquor dealer. The local dealer paid the 
Montana bank the amount, surrendered the 
bill of lading and obtained his goods. The 
Montana bank by mistake sent its draft pay- 
able to the distillery instead of to the bank. 
The distillery under the misapprehension that 
the draft came from the local dealer, instead 
of turning it over to its bank or returning it 
to the Montana bank, indorsed it in blank and 
returned it to the local dealer. The dealer 
cashed it at the Mbntana bank and held the 
money, claiming that the distillery was in- 
debted to him for $68. The Montana bank 
wishes to be advised. Opinion: The local 
dealer is not a holder in due course and the 
Montana bank has a right of recovery of the 
money paid to him under the rule that money 
paid under mistake of fact is recoverable. 
Vol. 10, p. 596, Feb., 1918. 

1054. (Mont.) A bank in the ordinary 
course of business pays to a bona fide holder 
a check drawn on it, under the mistaken be- 
lief that the drawer had funds when he had 
not. Opinion: Payment cannot be recovered, 
and the fact that the holder would be in no 
worse position if compelled to refund than if 
payment had not been made does not author- 
ize a recovery. Vol. 10, p. 377, Nov., 1917. 



1055. (Neb.) A will bequeathed a 1^- 
acy to John Brown of Howard, 111., the real 
legatee intended being John Brown of Hall, 
111., who had never lived at Howard. The 
executrix notified John Brown of Howard, 
sending him a receipt and instructing a bank 
to forward him the amount upon receiving 
the receipt. The instruction was carried out 
by the bank. Opinion: There is no liabili^ 
on the part of the bank but the executrix is 
liable to the real legatee, unless the misde- 
scription of his address in the will should 
be held sufficient to estop him from question- 
ing the validity of the payment. Vol. 10, p. 
716, April, 1918. 

1056. (Pa.) A deposit of $105 made by 
one depositor was erroneously credited to an- 
other depositor, who checked out the amount. 
Opinion: The bank has a right of action 
against the customer to recover the amount of 
the overdraft with interest from the time 
overdrawn. Vol. 7, p. 492, Jan., 1915. See 
484, 485. 

1057. (Tex.) A bank collected A's bill 
of lading draft from B and remitted the pro- 
ceed by mistake to C, who was a creditor of 
B on open account; C took the money and 
applied it on B's debt and thereafter settled 
with him and relinquished security for in- 
debtedness. The bank paid A and having 
paid twice made demand on C. C refused to 
refund, claiming that it is B's duty to return 
the money to the collecting bank. Opinion: 
It is a general rule that money paid under a 
mistake of fact may be recovered back, and 
unless G received this money in the honest 
belief that it was intended as a payment on 
account of B^s indebtedness and on faith 
thereof surrendered the security to B, G 
would be liable. Vol. 8, p. 34, July, 1915. 

Payment of overdrawn letter of credit 

1058. (Kan.) A bank issued a letter of 
credit for $100, promising to honor drafte to 
that amount. The letter required that the 
amount of e^c^L payment be indorsed on the 
letter and negotiation of the draft to consti- 
tute a guaranty that the requisite indorse- 
ment was made and that all drafte '^ drawn 
against our letter of credit No. 101.** Five 
drafte of $25 each were drawn and paid, 
creating an overdraft of $25. The first draft 
stated it was drawn against the letter; the 
next three did not so state and the letter was 
attached to the last draft drawn. Opinion: 
The bank has recourse upon ite customer for 
the overdraft but will have no recourse 
against any of the cashing banks unless it 
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can prove the drafts were negotiated against 
the letter and the requirements not complied 
with. The bank should have refused pay- 
ment of drafts not indorsed as drawn against 
the letter, for otherwise such drafts cotdd be 
negotiated without showing the letter. Vol. 
6, p. 673, Feb., 1914. 

1059. (Okla.) A bank issued a general 
letter of credit authorizing drafts to a certain 
amount to be indorsed upon the letter of 
credit The question is raised as to whom 
would be the loser, if another bank making 
a payment on the letter of credit neglected to 
make a notation of this payment and through 
this neglect gave the holder an opportunity 
to draw more than the face of the letter of 
credit. Opinion: The bank issuing the letter 
of credit is liable to the innocent purchaser 
of a draft drawn against the latter and within 
its amount, notwiti^standing the holder of the 
letter has previously exhausted the credit by 
drafts not so indorsed. It would be liable for 
an amount within the unindorsed total of 
the letter of credit, although it had paid the 
full amount of the letter upon drafts which 
had not been indorsed thereon. In order to 
saf^uard the issuing bank from being misled 
into paying an ordinary draft by the drawer 
of the letter but not indorsed there, the only 
protection would be to require that drafts 
drawn against the letter should specify upon 
their face that they were so drawn and that 
their amount had been indorsed upon the 
letter; the bank refusing to pay such drafts 
as did not contain this statement. The 
draft might contain a clause : '^Drawn against 

your letter of credit No and the 

amount of this draft has been indorsed there- 



on.'' If the draft itself contained such state- 
ment, this would be an express warranty by 
the purchaser to the drawee of a materiid 
fact which, if false and the drawee relied 
thereon to his injury, would entitle him to 
recourse upon such purchaser. YoL 11, p. 
494, March, 1919. 

Paftial payment 

See 771, 969, 1188, 1211 

1060. (Mo.) A credit of $1,000 on a 
note as part payment was in the maker's 
handwriting. The executor of the payee 
doubts that such payment was ever made, 
and inquires how to proceed to overcome the 
indorsement. Opinion: The burden of proof 
is on the maker to establish the fact of part 
payment, unless the indorsement is in the 
handwriting of the creditor. Vol. 5, p. 517, 
Feb., 1913. 

Effect of words ''with exchange'' 

1061. (Conn.) A draft payable in Phil- 
adelphia '^with New York £!xchange'' was 
presented for payment. The acceptor ten- 
dered the face amount in New York exchange, 
which was refused by the collecting baiJc. 
The collating bank considered 'Snth New 
York Exchange" meant "plus New York Ex- 
change" and required the payment of the 
cost of exchange on New York. Opinion: 
The draft called for payment of the face 
amount plus the cost of exchange on New 
York, and the collecting bank would be jus- 
tified in protesting and returning the draft. 
Vol. 6, p. 631, March, 1914. 

See 360, 361, 362, 1004. 
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Accounts receivable as collateral security 

1062. (Pa.) To constitute a valid 
pledge of an account receivable there must 
be an assignment in writing, mere delivery of 
a copy of the account being insu£Scient. In 
case of such assignment of accounts, the bank 
is safe if the debtor is notified before pay- 
ment to the assignor; or where the borrower 
acts as the lender's agent to collect the ac- 
counts^ a bond or security for tiie fidelity of 
the agent should be required. Where the as- 
signment is for the purpose of securing credit 
and not for a prior debt, the bank in the event 
of the borrower's bankruptcy, would have a 
prior claim upon such accounts for the 
amount of its advances; but where the as- 



signment is made within four months of the 
borrower's bankruptcy for the purpose of se- 
curine an existing debt, sack assignment 
would probably be void as a preference. Vol. 
8, p. 607, Jan., 1916. 

Application of surplus security pledged 

for specific debt 

1063. (Ala.) It is a well established 
rule at common law that in the absence of an 
agreement to the contrary, securities pledged 
to a bank to secure a specified demand cannot 
be held for other demands thouigh against the 
same debtor. It is owing to such rule that 
clauses are inserted in collateral notes making 
the provision that such collateral is not only 
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pledged for a particular debt but for any 
other liability of the pledgor. Vol. 3^ p. 10, 
jTily, 1910. 

1064. (Pa.) The following clause in- 
serted in a note is legal and can be enforced : 
''and it is hereby agreed that such surplus, or 
any excess of collateral upon this note, shall 
be applicable to any other note or claim 

against held by said bank." 

This form would be improTed by adding a 
provision that the collateral might be held 
and applied upon any other note or daim 
against the inoiyidual maker or against any 
firm of which he is a member. Vol. 5, p. 
169, Sept, 1912. 

1065. (Pa.) A bank held a firm note 
which was secured by collateral and also held 
a past due note of a third person which bore 
the indorsement of one of the firm members. 
The firm became bankrupt and the bank, after 
selling the collateral in satisfaction of the 
firm debt, attempted to apply the surplus on 
the indorsed note. Opinion: The bank can- 
not appropriate the surplus of the collateral 
upon the independent debt of the individual 
member of the firm, in the absence of an 
agreement YoL 1, p. 202, Dec., 1908. 

1066. (Tenn.) Bank A borrowed $5,000 
from Bank B, executing its note therefor, and 
pledging $10,000 as coUateral in good receiv- 
ables. The note did not provide tiiat the col- 
lateral was to secure ''this or any other in- 
debtedness that may be incurred.'^ Bank A 
overdrew its account by $5,000 and became 
bankrupt Bank B desires to apply all the 
proceeds of the $10,000 collateral in payment 
of the overdraft as well as the note. Optn- 
ion: The collateral being pledged for a speci- 
fic debt. Bank B cannot in the absence of an 
agreement apply the surplus to another in- 
debtedness. Bank B cannot claim the sur- 
plus under tiie doctrine of banker's lien, be- 
cause the collateral was not received in tiie 
ordinary course of business but for a specific 
purpose. Vol. 8, p. 262, Sept, 1915. 

Bond for title given aa security 

1067. (Ga.) A purchased a farm from 
B, giving him cash and notes therefor, and re- 
ceiving from B a bond for titie. A transferred 
the bond to a bank as security for a loan. 
After the bond and transfer had been didy 
recorded, the bank temporarily surrendered 
the bond to A but A wrongfully disposed of 
it. B was notified of the transfer and the 
recording clerk was also notified not to can- 
cel the entry. Opinion: The bank has not 



lost its securiiy and is protected in such bond 
as against a subsequent innocent purchaser or 
assignee of the bond. Vol. 5, p. 103, Aug., 
1912. 

Corporate stock as collateral 

See 463 

1068. (N. y.) A bank holds fifi? shares 
of common stock of an industrial corporation 
ascollateraL Some time later, without knowl- 
edge on the part of the bank, the corporation 
issues preferred stock to the original holder, 
which depreciates the value of the collateral. 
The bank seelm to protect its rights as 
pledgee. Opinion: Where common stock of 
an industrial corporation is pledged with a 
bank as collateral, the bank to protect its col- 
lateral and right to dividends should either 
have the stock transferred or notify the cor- 
poration of the pledge; for otherwise, if the 
corporation without notice of the pledge, 
issues preferred stock to the original holder 
which depreciates the value of the collateral 
and the latter negotiates the stock, the trans- 
feree or pledgee iSiereof would have a superior 
right thereto than the original pledgee. Vol. 
11, p. 606, May, 1919. 

Enforcement of collateral notes 

1069. (Iowa.) Bank loaning $250, and 
taking as collateral an immatured negotiable 
note of third person for $500 is a holder for 
value to the extent of the amount advanced 
with interest and can enforce tiie collateral 
note for that amount, free from defenses 
available to the maker against the payee. 
If the collateral note is not subject to defense 
the full amount is recoverable, the bank being 
accountable for the surplus to the pledgor. 
Vol 9, p. 416, Nov., 1916. 

1070. (La.) X issued his negotiable 
note of $200 payable to A, which was in- 
dorsed to B as collateral. X paid A $100 on 
the note, taking A's receipt, but A failed to 
advise B to make the proper credit on the 
note. A failed and B seeks to collect the full 
amount from X. Opinion: Payment by X to 
A was ineffective against B, who can recover 
the full amount of the note or so much there- 
of as will satisfy his lien. Vol. 8, p. 147, 
Aug., 1915. 

1071. (Minn.) A wholesale house de- 
livered machinery to a retail firm, titie to 
which was to remain in the former until paid 
for by virtue of a contract which was put on 
record. The firm received several notes from 
various purchasers of the machinery, which 
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notes it pledged as collateral security for a 
loan from the firm's bank. The notes con- 
tained statements to the effect that they were 
in payment for a plow or other specified ar- 
ticles. The borrowing firm became insolvent. 
The bank seeks to enforce the notes and the 
wholesale house^ as owner of the machineiy, 
makes a demand on the bank for a portion 
of the notes. Opinion: The recital in the 
notes that they were given in payment for 
certain articles of madbinery does not affect 
their negotiability. The notes are enforce- 
able by tiie bank free from any equities and 
tiie hejjk is entitled to the proceeds as against 
the claim of the owner of the machinery. 
The fact that the wholesale house held the 
machinery under contract^ which was re- 
cordedy whereby title thereto should remain 
in the house until the machinery was paid 
for would not affect the rights of the bank as 
holder in due course of the collateral notes. 
Vol. 9, p. 583, Jan., 1917. 



Liberty Bond as collateral security 

1072. (S. Dak.) A bank loaned its de- 
positor $100, taking his note therefor, pay- 
able October 23, 1918, and holding his $100 
Liberty Bond which he purchased with the 
money borrowed as security for the note. In 
view of the fact that his bond is a little below 
par, the bank seeks to hold $10 of his deposit 
balance as additional securiiy, while the de- 
positor seeks to withdraw the entire balance. 
Opinion: A bank which holds the unmatured 
note of depositor secured by a Liberty Bond, 
purchased with proceeds of note, cannot re- 
tain a portion of depositor's balance, before 
maturity of note, as additional security for 
its payment, in the absence of express con- 
tract. Vol. 10, p. 720, April, 1918. 

Life insurance policy assigned as collat- 
eral security 

1073. (Mich.) The insured and the ben- 
eficiary assigned a life insurance policy to a 
bank as collateral. The policy contained a 
provision that all parties must join in any 
settlement of the policy. Opinion: The bank 
holds the policy subject to the right of the 
insurance compaiiy to require all parties to 
join in the settlement of the policy. Where 
there exists a disability on the part of the 
beneficiary, the rule varies as to the right of 
the insured or the beneficiary to make a valid 
assignment in such a case. VoL 5, p. 592, 
March, 1913. 



Power of attorney to seU collateral 

See ASS 

1074. (Pa.) A promissory note was 
given with collateral securilr coupled with a 
power of attorney to the holder to sell the col- 
lateral. Before the sale the maker died. 
Opinion: The power of sale, being an author- 
ity coupled with an interest, is not revoked 
by the maker's death. Vol. 7, p. 167, Sept., 
1914. 

Sale of collateral on outlawed note 

1075. (N. C.) A bank held a note for 
$300 secured by a stoQk certificate with 
power of sale. The note became outlawed by 
the Statute of Limitations. The bank wishes 
to sell the collateral and apply the proceeds 
towards payment of the note in order to re- 
vive the indebtedness. Opinion: The bank 
has the right to sell the stock, but the note 
once outlawed could not be revived by credit- 
ing the proceeds on the note. VoL 6, p. 215, 
Sept., 1913. 

Securities guaranteed by salesman 

1076. (lU.) The Uability of a bond 
salesman as individual guarantor of securities 
sold where he is not interested in the securi- 
ties beyond his profits on the sale would ex- 
tend or be limited to the terms of his agree- 
ment strictly construed. Vol. 4, p. 307, Nov., 
1911. 

What constitutes valid pledge 

See 241, 1062 

1077. (Tenn.) A form of pledge of per- 
sonal proper as security for a loan is le^Uy 
sufficient in Tennessee where it contains a 
provision constituting the pledgor the agent 
of the pledgee to retain possession and care 
for the property as such agent. To consti- 
tute a valid pledge there must be delivery of 
the property to the pledgee and in some 
states (Oeorgia and Kentucky for example) 
a pledge wherein the pledgor retained posses- 
sion as agent would be invalid as against a 
bona fide purchaser of the property without 
notice of the pledge. But in Tennessee it 
has been held the pledgor can hold the prop- 
erty as agent of ike pledgee. For form of 
pledge see Vol. 5, p. 108, Aug., 1912. 

Warehouse receipt — ^validity as pledge 

1078. (Ariz.) A milling company own- 
ing three warehouses issued receipts upon its 
own grain and pledged the receipts to a bank 
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as security for a loan. In the event of the 
bankroptcy of the company^ the bank wishes 
to hold the grain as against the bankmpt^s 
creditors. Opinion: Warehouse receipts is- 
sued by grain warehouseman on his own goods 
in store are generally held invalid and are in- 
sufficient security to a bank as against the 
trustee in bankruptcy of the issuing ware- 
houseman. An additional provision might 
be framed in connection with the Uniform 
Warehouse Beceipts Act, when presented for 
enactment in Arizona, which in substance 
would validate receipts of warehousemen, 
whether or not issued for their own grain in 
store, upon a proper system of registry of 
such receipts. Vol. 4, p. 487, Peb., 1912. 

1079. (Kan.) The following note is sub- 
mitted and the question raised as to its nego- 
tibility and eligibility for rediscount by a 
Federal Beserve Bank : 

^^ $5,000 Topeka, Kansas, 

Sepi 16, 1918. 

Nineiy days after date we promise to 

pay to the order of ourselves Piye Thousand 
Dollars at Pirst National Bank, Topeka, 
Value Beceived. Having deposited as col- 
lateral security Warehouse Beceipt No. 1721, 
of even date covering 3,000 bushels of wheat 
which the holder of this note is authorized 
to sell, etc., in case of non-payment. * 

The A. B. Milling Company, 

By John Doe, President. 
Attest : John Boe, 

Secretary. 
Indorsements by the Company and Joe Doe, 
President and John Boe, Secretary .'' 

Opinion: A note which contains a provision 
authorizing sale of collateral upon non-pay- 
ment is negotiable but where the note is issued 
by a warehouse corporation to its own order 
and is secured by a warehouse receipt issued 
by the same corporation it is ineligible for re- 
discount by a Pederal Beserve Bank. The 
Pederal Beserve Board has ruled that paper 



secured by warehouse receipts may be redia- 
counted if otherwise eligible, but the ware- 
house receipt must be issued by a warehouse 
which is independent of the borrower. Vol. 
11, p. 214, Oct, 1918. 

1080 (Wash.) A bank loans money upon 
the security of whiskey certificates issued by 
the proprietor of a bonded warehouse repre- 
sentmg his own whiskey. The warehouse- 
man goes into bankruptcy. Opinion: Under 
a recent decision the pledge of such whiskey 
certificates is valid and protects the bank as 
against the trustee in bankruptcy. Such 
certificates are distinguishable from ware- 
house receipts for grain or flour issued by a 
warehouseman upon his own goods, pledge 
of which is invalid as against creditors. The 
delivery of the last stoted certificates does 
not, while that of bonded warehouse receipts 
does, operate as delivery of the goods, suffi- 
cient to constitute a valid pledge. VoL 4, 
p. 214, Oct., 1911. 

1081. (Wash.) A bank loaned money 
upon the security of warehouse receipts for 
grain and fiour, issued by the warehouseman 
to himself. The warehouseman became 
bankrupt. Opinion: Such receipts are in- 
valid as against creditors and the trustee in 
bankruptcy, and do not protect the bank. 
Vol. 4, p. 160, Sept., 1911. 

War Savings Certificates as collateral 

security 

1082. (Miss.) Several customers of a 
bank desire to pledge their War Savings 
Stamps as security for payment of notes given 
for the balance of the purchase money of such 
stamps. Opinion: War Savings Certificates 
cannot be lawfully pledged to a bank by the 
owner whose name appears therein as col- 
lateral security for a loan, in view of the con- 
dition therein that the certificate is '^ot 
transferable.'' Vol. 11, p. 170, Sept, 1918. 



POST DATED CHECKS 



Duty of collection 

1083. (N. C.) Where a bank receives 
for collection and returns a post dated check, 
it is no part of its duty to present the same 
for acceptance. It can either hold it, pre- 
sent it at maturity, or, if time permits, may 
return it at once with advice toat it is not 
yet due. Vol. 2, p. 230, Dec., 1909. 



Payment of post dated checks 

1084. (Ind.) It is not illegal to date a 
check ahead but if a post dated check is paid 
before its date, the payment is at the riek of 
the bank. Vol. 3, p. 468, Feb., 1911. 

1085. (Mo.) A bank pays a post dated 
check and subsequently checks correctly dated 
are presented and refused on aooount of in- 
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sufficient funds. Opinion: Payment of the 
post dated check before its date is at the risk 
of the bank, which has no right to charge it 
up against the customer before the due date, 
nor to refuse checks which would be good but 
for such premature charge. Vol. 4, p. 430, 
Jan., 1912. 

1086. (N. C.) A bank paid its custom- 
er's post dated check for $100 seven days be- 
fore its date. When a second check of $3 
was presented the bank refused pajrment be- 
cause of insufficient funds. The customer 
sued the bank for damages. Opinion: The 
post dated check was not payable or charge- 
able to the drawer's account until the day of 
the date and if prematurely paid and charged, 
a refusal to pay a subsequent check, good but 
for the erroneous charge, is a wrongful dis- 
honor. Vol. 9, p. 48, July, 1916. 

1087. (Ohio.) On November 30 a bank 
paid a check dated December 7 and after- 
ward on the same day dishonored a check 
dated November 29 because of ^'insufficient 
funds.*' There would have been sufficient 
funds but for the payment of the post dated 
check. . Opinion: The bank had no right or 
authority to pay the post dated check before 
the day of its date arrived, and no right to 
refuse payment of another check where the 
funds would have been sufficient except for 
premature payment of the post dated check. 
The wrongful refusal to pay the check sub- 
jecte the bank to damages recoverable by the 
drawer, but the holder of the dishonored 
check has no recourse upon the bank but must 
look to the drawer and prior indorsers. Vol. 
6, p. 523, Feb., 1913. 

1088. (Tenn.) A check dated June 1. 
was paid on May 31. The maker notified 
the bank on the morning of June 1, before 
banking hours, to stop payment. Opinion: 
The money prematurely paid by the bank to 
a bona fide holder of the check is non-recover- 
able, but the bank, notwithstanding the stop 
order before the due date, would probably 
have the right to charge the amount to the 
drawer's account, if the holder had an en- 
forceable right against the drawer. Vol. 9, 
p. 240, Sept., 1916. 

1089. (Wash.) A gave his post dated 
check in payment for supplies. The holder 
indorsed it for value to B, who presented it 
on ito date. Payment was refused bv the 
drawee because A had previously stopped pay- 
ment. Opinion: The check, although post 
dated, was negotiable before the day of its 
date, and B who purchased before maturity 



took an enforceable title. B had no recourse 
upon the drawee but only upon the drawer 
and prior indorser. Vol. 7, p. 779, April, 
1915. 

Protest of post dated checks 

1090. (Ga.) A check dated the 15th of 
the month was presented on the 12th and 
payment was refused. Should the check be 
protested? Opinion: There is no legal au- 
thority for protesting a post dated check, 
payment of which has been refused on pre- 
sentment before the due date. The bank on 
which the check is drawn has no authority 
to pay the same until the day of its date ar- 
rives. Vol. 9, p. 496, Dec., 1916. 

1091. (La.) A post dated check was re- 
ceived by a bank for collection thirty days 
before the due date and was protested and 
returned in accordance with printed advice 
accompanying the check. The forwarding 
bank refuses to pay the fees and contends the 
collecting bank was in error in protesting. 
Opinion: The drawee causing the protest can- 
not charge protest fees. The printed advice 
to protest should not be construed to cover a 
post dated check before the time when the 
check becomes payable. Vol. 5, p. 830, June, 
1913. 

1092. (Mich.) After the day of ite date 
arrives a post dated check is protestable for 
non-payment, the same as an ordinary check. 
Vol. 4, p. 220, Oct, 1911. 

1093. (Okla.) A post dated check is not 
presentable until the day of its date arrives 
and if presented before such date, it cannot 
be protested for non-acceptance. VoL 5, p. 
244, Oct, 1912. 

1094. (Tenn.) A firm received a check 
dated fifteen days after it was received, which 
it deposited for collection. The check was 
presented before it was due and was protested 
by the drawee. Opinion: A post dated check 
is not payable until the dav of ite date arrives^ 
and a drawee bank which prematurely pro- 
teste the post dated check of its customer does 
so without legal right and is probably liable 
to him in damages therefor. VoL 5, p. 829, 
June. 1913. 

1095. (Tenn.) A post dated check 
should be held until the day of maturity, 
and then presented and protested if not paid. 
Vol. 4, p. 375, Dec, 1911. 

Set off of post dated check 

1096. (Utah.) A bank purchased a 
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poet dated check drawn on another bank, 
nrom an indorser in due course before ma- 
turity. In due time it was returned marked 
'Tayment stopped/' The drawer had an ac- 



count in the purchasing bank. Opinion : The 
bank purchasing the check can set off the 
drawers deposit against his indebtedness 
upon the check. Vol. 8, p. 327, Oct., 1915. 



PRESENTMENT 



Due diligence 

See 386 et teg 



1097. (Mont.) A bank received for col- 
lection a check from another place on Thurs- 
dajy and presented it for payment on Satur- 
day forenoon, Priday being a legal holiday. 
The check was dishonored, although it could 
have been paid if presented on Thursday. 
Opinion: The collecting bank was not liable 
for not presenting the check on the day it was 
received, unless it had information tiiat the 
drawee was approaching insolvency or the 
case required extraordinary diligence on the 
part of the bank in protecting its principaL 
Vol. 7, p. 780, April, 1915. 

Presentment over telephone 

1098. (Ark.) A bank receiving a sight 
draft on a person living three miles away tele- 
phoned him at his home, there beinff no bank 
m his town. He was reported to be absent 
quite a distance and not being able to locate 
him, the bank had the item protested for 
non-payment. Opinion: Presentment and 
demand of payment of a sight draft over the 
telephone is not legally sufiScient and protest 
for non-payment in such a case is unauthor- 
ized. It has been held that as presentment 
must be made by actual exhibition of the 
paper or, at least, by some clear indication 
that the paper is at hand ready to be de- 
livered, a demand over the telephone at the 
place specified in the instrument is insuffi- 
cient Vol. 10, p. 657, March, 1918. 

1099. (W. Va.) A demand of payment 
of a negotiable instrument over the telephone 
by a notary is insufficient legally to justify a 
protest. It requires his personal attendance 
with the note at the place of demand, in read- 
iness to exhibit it if required, and to receive 
payment and surrender it if the debtor is 
willing to pay. Vol. 4, p. 93, Aug., 1911. 

Place of presentment 

See 1024 

1100. (Kan.) An indorsed note was 
made payable at a bank, but presentment was 
made to the maker in person, and then pro- 
tested. The indorser seeks to recover the 



protest fees from the payee. Opinion: 
Where an indorsed note is made payable at 
a bank, presentment for payment must be 
made at the specified place in order to hold 
an indorser and where the note is not pre- 
sented at the bank, but to the maker person- 
ally, and then protested, the instrument is 
not duly presented and the protest unauthor- 
ized. Vol. 10, p. 43^ July, 1917. 

1101. (Miss.) A draft drawn on the 
County Treasurer was presented to the Treas- 
urer's depository in another town where it 
is customaiy to present all drafts drawn on 
the Treasurer. Payment was refused because 
of ''no funds in general deposit^ and the 
draft was duly protested. Opinion: The 
presentment was sufficient and the protest for 
non-payment was legal and valid. Vol. 4, p. 
219, Oct., 1911. 

1102. (Nb H.) A note is made payable 
at the office of tiie makers at a particular 
street address, and before maturity the 
makers have closed their office and moved to 
another street. Opinion: To hold an in- 
dorser, presentment at the place specified in 
the note would be sufficient; but where notary 
knows the makers are at a new address, it 
would be safer to make a supplemental pre- 
sentment at that place. Vol. 4, p. 434, Jan., 
1912. 

1103. (Okla.) Presentment of a draft 
to bank in whose care, or through which, it is 
made payable, is si^cient and authorizes 
protest in the event of non-payment without 
necessity of f^rther presentment to the 
drawee. VoL 3, p. 683, April, 1911. 

1104. (S. C.) A draft was addressed to 
the drawee '^Jno. Jones, Jonesville, S. C, 
care Dime Bank, Barnwell, S. C' The col- 
lecting bank presented it at the Dime Bank. 
Opinion: Presentment at the Dime Bank was 
proper and sufficient. Vol. 3, p. 339, Dec., 
1910. 

Reasonable time for presentment 

See 352 

1 105. (Idaho.) A gave B a note of $100 
payable in one year from date, bearing in- 
terest at 10 per cent payable annually. After 
the expiration of a year B indorsed the note 
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over to C for value, and one year later the 
note is presented to A for payment and re- 
fused. Opinion: B's indorsement of a past 
due note was valid, making it a demand in- 
strument. The delay of one year in demand- 
ing payment, under the drcumstances, was 
unreasonahle, and the indorser was dis- 
charged. Vol. 4, p. 155, Sept., 1911. 

1106. (Kan.) A check must be pre- 
sented within a reasonable time, but the ex- 
act period of time after which a check be- 
comes stale or discredited and puts a pur- 
chaser or a bank of payment upon inquiry, is 
not definitely fixed by the authorities. A 
check becomes outlawed according to the 
Statute of Limitations of each state. But 
there is some divergence of opinion of differ- 
ent courts as to whether the statute begins 
to run from the date of a check or from a 
reasonable time after date or from a time 
after date beginning with the end of the stat- 
utory period. Vol. 8, p. 910, April, 1916. 

1107. (Ore.) Where a check is issued 
and delivered in the place where the drawee 
is located, the well established rule adopted 
by the courts is that imder the Negotuible 
Instruments Act the reasonable time lor pre- 
sentment to hold the drawer ends with the 
next business day after delivery of the check. 
This rule applies to a bank in which the 
payee deposits a check for collection drawn 
upon another bank in the same place. There 
is no rule which would require iiie collecting 
bank to make presentment the same day of 
deposit, in the absence of some specific in- 
etruction from its depositor so to ao. Where 
there exists a custom of presentment through 
a clearing house in any city or town, accord- 
ing to the rule in some courts, such method 
is within the requirements of diligence, and 
as illustrated in a Pennsylvania case the 



drawer will remain liable, although the check 
was not presented until the third business 
day following delivery. But a Nebrasfat 
case refused to follow this decision and re- 
quired presentment by the payee the follow- 
ing day. A Texas case held tiiat the drawer 
was discharged where there was presentment 
through a dearing house on the third day 
because he had not impliedly consented and 
was entitled to have his check presented di- 
rectly to the drawee not later, than the day 
following its delivery. The payee, however, 
who deposited the check was bound by the 
custom by reason of his implied consent. 
Vol. 9, p. 746, March, 1917. 

1108. (Pa.) Presentment of a note 
payable on demand must be made within a 
reasonable time after its issue to hold tiie in- 
dorser. In determining what is reasonable 
time, regard is to be had to the nature of 
the instrument, the usage of trade or busi- 
ness, if any, witii respect to such instrumenta, 
and the facts of the particular case. VoL 4, 
p. 156, Sept, 1911. 

When presentment excused 

1109. (N. C.) A made his note payable 
to the order of B and indorsed before de- 
livery, presumably for accommodation, by 
G. C negotiated the note to Y bank. The 
note was not presented on the day of ma- 
turity. Ojnnion; Presentment on &e day of 
maturity and notice of dishonor are required 
to hold B and C, the indorsers, but if tiie in- 
strument was made for the accommodation 
of either B or C, and such indorser had no 
reason to expect it would be paid if presented, 
neither presentment nor notice is required 
to hold such indorser liable. Vol. 8, p. 324, 
Oct., 1915. 
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Altered check 



1110. (N. J.) A check, the date of 
which was apparently altered, was presented 
for payment and was refused by the drawee. 
Opinion: The safer course for the collecting 
bank was to protest the check for non-pay- 
ment, although such protest would not be 
necessary if it later developed that the alter- 
ation was not authorized and the instrument 
was not valid. Vol. 5, p. 247, Oct., 1912. 

Certificate of protest 

nil. (N. C.) Bank C received a de- 
mand draft with bill of lading for collection 



and caused the item to be protested. The 
notices were drawn regularly by one of the 
clerks of C bank and signed by him in the 
name of the cashier of C bank who is the 
notary. The forwarding bank refused to pay 
the protest fee, saying that the notices ana 
protest, although signed in the name of the 
cashier and notary, are not in his handwrit- 
ing. Opinion: A certificate of protest signed 
in the name of the notary by his clerk is of 
doubtful validity. The Negotiable Instru- 
ments Act provides that the protest '^ust be 
under the hand and seal of the notary making 
it.'^ The law requires that demand and 
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notice must be by the notary personally, and 
cannot be delegated to a clerk, except that a 
few cases recognize the cnatom for a derk to 
act, but the validity of the custom is nncer- . 
tain. Vol. 7, p. 492, Jan., 1916. 

1112. (111.) In Illinois the certificate 
•f protest of a foreign notary is competent 
evidence of the dishonor of a foreign bill of 
exchange by virtue of the common law mle ; 
bnt the certificate of a foreign notary as to 
demand and notice in case of a promissory 
note is not competent evidence and addition- 
al ledslation is necessary to effect this. The 
certificate of protest of a notary within the 
state is competent evidence of demand, dis- 
honor and notice in case of inland bills, notes 
and checks by virtue of Sections 12 and 13 
(unrepealed) of the Act of 1872, notwith- 
standing the repeal of Sections 10 and 11 of 
that act by the Negotiable Instruments 
Law. Vol. 3, p. 616, March, 1911. 

Checks payable in, one state and negoti- 
ated in another 

See 336, 336, 1148 

1113. (S. Dak.) A check, as shown on 
its face, was drawn and payable in South Da- 
kota, and was issued and negotiated in Illi- 
nois. Opinion: Protest of the check is per- 
missible but is not required by the Negotiable 
Instruments Act, even though the cheek was 
issued in one state and negotiated in another. 
Vol. 6, p. 438, Dec., 1913. 

Payment of protested check 

See 1121, 1164, 1166, 1166 

1114. (Ala.) A check was presented and 
protested for non-payment on account of in- 
sufficient funds. Later, the bank when in 
funds, without express instructions from the 
drawer, paid the check with the notary's fees. 
Opinion: The bank in paying the check acted 
at its peril and should have refused payment. 
Vol. 7, p. 688, March, 1915. 

Drawee's duty of protest 

1115. (Miss.) A authorized B to sign 
a check drawn on C bank. The check signed 
**B by A*' was presented through the clearing 
house and the drawee, ignorant of A's author- 
ity, refused payment and protested the item 
because of the signature. Opinion: The 
drawee rightfully refused payment and the 
check being genuine and not a forgery, its 
protest was justifiable. The presenting bank 
rather than the drawee, was the proper one 
to hand the check over to the notary for pro- 
test. Vol. 2, p. 333, Feb., 1910. 



1116. (Wis.) A check for $160 was 
drawn, payable by A to B, who deposited it 
for collection. The check was forwarded di* 
rectiy to the drawee bank, where payment was 
stopped by A. The drawee questions the ad- 
visability of protesting the check for non- 
payment. Opinion: The drawee would not 
be responsible in omitting protest, as protest 
is not necessary in this case, there being no 
contingent parties to be held liable. Vol. 8, 
p. 805, March, 1916. 

1117. (Wis.) A drawee bank which re- 
ceives a check for collection acts in a dual 
capacity, (1) as agent of the drawer to pay 
or refuse payment, (2) as agent of the holder 
to collect and remit or to &e the necessary 
steps upon dishonor to hold parties contin- 
gentiy liable. Vol. 8, p. 805, March, 1916. 

Duty of collecting bank 

See 396, 896, 1139, 1146 

1118. (La.) The payee of a check de- 
posits it in his bank for collection and before 
the item is presented goes to tiie town of the 
drawee and asks the latter if it will pay the 
same when it comes through, the regular 
channels. The drawee promises to hold the 
check awaiting a deposit by the drawer, there 
being insufficient funds at the time. When 
the dieck was presented, the drawee returned 
it impaid, because of insufficient funds, with- 
out protesting it. The payee wants to hold 
the drawee for not protesting. Opinion: 
Drawee bank not liable to payee of check for 
omission to protest before returning unpaid 
because of insufficient funds. In this case 
the check was owned by the payee, and there 
was no discharge of parties contingentiy liable 
and no loss resulted to the payee from the 
bank's omission to protest. I^ank's promise 
to hold check awaiting deposit by drawer is 
not binding on bank, not being ail acceptance 
nor supported by a consideration. Vol. 10, 
p. 124, Aug., 1917. 

1119. (Okla.) A collecting bank is 
bound by law to exercise reasonable diligence 
in making presentment and taking the neces- 
sary steps upon dishonor to hold parties con- 
tingently liable upon the paper. In case of 
a small check under $10 payable in the same 
state, in the absence of instiructions it might 
be proper to omit protest and merely give 
due notice of dishonor. Vol. 4, p. 153, Sept., 
1911. 

Protest fees 

See 913, 1091 

1120. (Ala.) A note was payable to a 
firm at a bank in Alabama. The payees sent 
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the note to the bank for collection, and be- 
canae payment was not promptly made the 
note waa protested. The bank claimed that 
it is entitled to the amoxmt expended for pro- 
test fee. Opinion: It is doubtful if the bank 
is entitled to the protest fees, as in an action 
on the note by the payees against the maker 
it is not necessary to prove demand and notice 
and ihe certificate of protest would have no 
utility as an item of evidence. Vol. 6, p. 436, 
Dec, 1913. 

1121. (Wash.) A depositor before leav- 
ing town withdrew his balance at his bank, 
and when a check in the sum of $38.50 was 
presented it was protested for non-payment 
Later a deposit was made more than enough 
to cover the check and protest fees, and ti^e 
bank paid the check but refused to pay the 
fees. Opinion: The bank without express in- 
structions is not authorized to pay the protest 
fees on the protested check of the customer. 
VoL 3, p. 688, April, 1911. See 1114, 1164, 
1166, 1166. 

Protest for better security 

1122. (Miss.) Section 168 of the Ne- 
gotiable Instruments Act provides: '^here 
the acceptor has been adjudged a bankrupt or 
an insolvent, or has made an assignment for 
the benefit of creditors, before the bill ma- 
tures, the holder may cause the bill to be pro- 
tested for better security against the drawer 
and indorsers.^' Section 161 of the Act pro- 
vides: ''Where a bill of exchange has been 
protested for dishonor by non-acceptance or 

Sroteeted for better securiiy, and is not over- 
ue, any person not being a party dready 
liable thereon may, with tiie consent of the 
holder, intervene and accept the bill supra 
protest for the honor of any party liable tiiere- 
on, or for the honor of the person for whose 
account the bill is drawn.'' The utility of 
this kind of protest seems to lie in the fact 
that, when the acceptor becomes a bankrupt, 
the causing of protest for better security and 
giving of notice thereof to the drawer and 
prior indorsers, will enable him or them to 
procure some friend or correspondent to ac- 
cept the bill, supra protest, for their honor. 
The Negotiable Instruments Act, while au- 
thorizing a protest for better security, fails 
to specify the requirements of sudi a protest 
It would seem that a certificate, made under 
the hand and seal of the notaiy, containing 
a copy of the bill or having the original biU 
annexed thereto, which should recite (follow- 
ing as closely as possible the language of the 
Act) that the acceptor has been adjudged 



bankrupt before the biU has matured, for 
which cause the bill is protested for better 
security against the drawers and indorsers, 
would be sufficient. Vol. 9, p. 494^ Dee., 
1916. 

Forged checks 

1123. (Ind.) A check bearing a forged 
signature or one made without authority of 
the person whose signature it purports to be, 
is not a valid negotiable iustrument, but a 
void document, ana it is not properly protest- 
able. Vol. 9, p. 414, Nov., 1916. 

1124. (Fla.) Protest of a forged check 
is not necessary; the indorser thereon 
warrants that the check is genuine to all 
holders in due course, and is liable without 
demand, protest or notice. Vol. 2, p. 332, 
Feb., 1910. 

1125. (Wis.) A forged check is not 
properly protestable nor is demand and notice 
of dishonor necessary to hold an indorser who 
is liable to an indorsee as warrantor of genu- 
ineness. An agent holding such paper is duly 
diligent by giving notice of the forgery with- 
in reasonable time. Vol. 6, p. 760, May, 
1913. 

Formal protest 

1126. (N. J.) Formal protest as distin- 
guished from demand and notice of dishonor 
is not required to hold indorser unless the 
instrument is foreign bill of exchange. Vol. 
6, p. 376, Nov., 1913. 

1127. (Wash.) The object of permit- 
ting protest of inland bills is to enable the 
holder to obtain a convenient means of prov- 
ing dishonor in case he is compelled to bring 
suit on the paper, as the notiuT^s certificate 
of protest is admitted as prima facie evidence 
to prove dishonor and obviate the necessity of 
calling witness and proving that fact by other 
evidence. Vol. 4, p. 161, Sept, 1911. 

1128. (Wis.) Protest is only required 
in case of foreign bills of exchange, but is per- 
missible on inland bills and checks, and the 
drawer and indorser are liable for the protest 
fee. VoL 4, p. 617, April, 1912. 

Indorsement of check incorrect 

1129. (Pa.) To authorize the protest of 
a check, it must be "duly** presented for pay- 
ment. The holder under an '^incorrect in- 
dorsement is not entitled to demand pay- 
ment; hence there can be no due presentment 
of such a check and no dishonor by non-pay- 
ment which would authorize a protest. Vol. 
4, p. 307, Nov., 1911. 
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1130. (Wash.) A check signed by John 
Doe in favor of Will Jones, guardian of Elsie 
Smith, was indorsed by Will Jones only. On 
presentment of the check payment was re- 
fused because of the incomplete indorsement. 
The collecting bank then protested the check. 
Opinion: The question is an uncertain one 
whether the indorsement of '^iU Jones'* 
without adding his representatiye capacity is 
a proper indorsement Where a check is pre- 
sented bearing an improper or defective in- 
dorsement of the payee and payment is re- 
fused for that reason, there is no due present- 
ment and no dishonor which justified protest. 
Vol. 6, p. 629, March, 1914, 

Indorsement on instrument lacking 

1131. (Ga.) Where a check is presented 
by a third person without the indorsement of 
the payee and payment is refused for that 
reason, such refusal is not a dishonor which 
would justify a protest. To constitute dis- 
honor it is essential that there be due pre- 
sentment of the check and it cannot be said 
that a check without indorsement of the 
payee and presented by a third person is duly 
presented because the payee's indorsement 
which is the order and authority to the bank 
to pay the holder, is lacking. Vol. 9, p. 496, 
Dec, 1916. 

1132. (Ga.) When a check, payable to 
order, is presented by a holder other than the 
payee, lacking the payee's indorsement, there 
is no due presentment and protest tiiereof 
cannot be properly made, irrespective of 
whether or. not there are sufficient funds. 
Vol. 3, p. 149, Sept., 1910. See 669. 

1133. (Kan.) A grain dealer in Okla- 
homa drew a draft on a firm in Kansas. He 
attached thereto a bill of lading and depos- 
ited it in his bank for credit. On presenir 
ment through the Kansas City Clearing 
House, payment was refused because the grain 
dealer failed to indorse the bill of lading. 
The question was raised whether the draft 
should have been protested. Opinion: In the 
absence of instructions not to protest, the 
draft should have been protested upon dis- 
honor. Vol. 6, p. 374, Nov., 1913. 

1134. (Okld.) A check payable to order 
was presented without the indorsement of 
the payee. It was protested and returned 
for indorsement. Opinion: The protest was 
not justifiable. . The refusal to pay a check 
presented by a subsequent holder because it 
lacks the indorsement of the payee is not a 



dishonor. Vol. 4, p. 684, May, 1912. See 
669. 

Inland and foreign bills of exchange 

distinguished 

See 1148 

1135. (Tenn.) A check drawn and pay- 
able in the same state is an inland bill of ex- 
change and not a foreign bill, although the 
payee is located in another state, and protest 
upon dishonor, while customary, is not indis- 
pensable as in case of a foreign bill of ex- 
change. Vol. 6, p. 818, June, 1914. 

1136. (S. Dak.) A check which origi- 
nates and is payable in the same state, there- 
fore called an inland bUl of exchange, through 
the course of clearing happens to be indorsed 
in another state. Under the Negotiable In- 
struments Law which does not require protest 
in case of non-payment of inland bills of ex- 
change, it is asked if the check in question 
has become a foreign bill of exchange which 
would require such protest. Opinion: A 
check drawn in one state upon a bank in the 
same state does not become a foreign- bill of 
exchange because indorsed in ano&er state, 
so as to make protest necessary to preserve 
recourse upon parties contingently liable. 
Vol. 10, p. 467, Dec, 1917. 

Instructions to protest 

See 396, 396 

1137. (La.) A bank received a draft for 
collection, accompanied by a letter '^e en- 
close for collection and credit. Items marked 
X no protest." The bank protested the draft 
(not marked X) but the sending bank re- 
fused to pay the protest fee. Opinion: The 
collecting bank was justified in protesting the 
draft and could collect the protest fees. VoL 
6, p. 102, Aug., 1912. 

1138. (Miss.) A collecting bank re- 
ceived a check upon which was stamped **no 
protest," and the letter enclosing the item in- 
structed the same to be protested. Opinion: 
The safer course for the collecting bank was 
to protest. Vol. 3, p. 521, March, 1911. 

1139. (Pa.) A promissory note con- 
tained two indorsers for value, only the first 
of whom has waived over his signature pro- 
test and notice of protest. On the face of 
the note was the written instruction ^'protest 
if not paid.*' The note was received by the 
collecting bank five days after maturity and 
was protested after the maker stated his in- 
abiUty to pay. The bank did not know the 
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circxunstances of the delay in presentment. 
Opinion: Had the instrument been a foreign 
bill of exchange, the collecting bank would 
have been justified in making protest to safe- 
guard the interest of its principal, in case the 
delay was excusable. In the case of a prom- 
issory note, while formal protest is not essen- 
tial, it is a convenient means of proving dis- 
honor, and as the note contained the positive 
instruction "protest if not paid" the collect- 
ing bank was justified in assuming that the 
principal desired the protest made and knew 
of facts which would justify the delay and 
make the protest efiicacious. Vol. 8, p. 145, 
Aug., 1916. 

Instrument must be negotiable 

1140. (Ala.) A county warrant pro- 
viding for payment of money out of a par- 
ticular fund is not negotiable under the Ne- 
gotiable Instruments Law and is not subject 
to protest Vol. 7, p. 304, Nov., 1914. 

1141. (111.) A check is drawn on a bank 
that does not exist. Question was raised as 
to the legaliij of protesting such an instru- 
ment. Opinion: A check drawn on a bank 
that does not exist is a negotiable instrument 
and is subject to protest under the Negotia- 
able Instruments Act Vol. 10, p. 595, Feb., 
1918. 

1142. (Kan.) By agreement with its 
customer a bank stamped its checks "payable 
in Kansas City Exchange." The holder of 
such checks demanded cash, but only Kansas 
City Exchange was tendered. The question 
was raised whether the holder could refuse 
the tender of exchange and protest the check 
if not paid in money. Opinion: The checks 
are not payable in cash but in drafts on Kan- 
sas City, and the holder cannot have the 
checks protested. All doubt as to whether 
the checks would be payable in money would 
be removed if the stemp read: 'Tayable by 
the drawee's draft on Kansas City.*' Vol. 6, 
p. 95, Aug., 1913. 

1143. (N. Y.) A check on a savings 
bank payable ^'on presentation of the ])ass- 
book*' was presented for payment unaccom- 
panied by the book. The bank refused pay- 
ment on the ground that the presentation 
was incomplete and did not think it necessanr 
to protest the check. Opinion: The check 
was not negotiable and therefore not subject 
to protest. Vol. 6, p. 210, Sept, 1913. 

1144. (N. y.) An undated negotiable 
check was presented for payment at a savings 



bank. The bank protested the item for non- 
payment because of non-production of the 
pass-book. Opinion: The check was properly 
protestable and its negotiable character was 
not affected by the fact that it was undated. 
Vbl. 6, p. 94, Aug., 1913. 

1145. (Ohio.) A bank received for col- 
lection a draft payable ''at sight on arrival of 
car,'* together with instructions to protest 
upon non-payment The draft was presented 
and refused. The bank wired non-payment 
but did not protest Opinion: A draft pay- 
able ''at sight on arrival of car'' is non-nego- 
tiable, and is not properly subject to protest. 
The bank exercised due diligence. YoL 4, 
p. 305, Nov., 1911. 

1146. (Wis.) A check payable to "John 
Smith or bearer" was stamped across its face 
"non-negotiable counter check." The check 
was presented through the Clearing House bv 
an indorsee of the p^ee and the drawee bank 
refused payment. Opinion: The bank's re- 
fusal to pay was justified and the check was 
not properly protestable. Vol. 6, p. 376, 
Nov., 1913. 

Protest not abolished in any state 

1147. (Pa.) The protest of negotiable 
instruments has not been abolished in any 
state. Vol. 5, p. 170, Sept., 1912. 

Protest permissible but not compulsory 

1148. (Del.) Where a man in Delaware 
gave his check drawn on a bank in Delaware 
and the payee deposits the item in a bank in 
New York, protest for non-payment is per- 
missible but not compulsory, because it is not 
a foreign bill of exchange. Vol. 5, p. 450, 
Jan., 1913. See 335, 336, 1113. 

1149. (Va.) In the case of promissory 
notes, due demand and notice of dishonor 
without protest are all that is necessary to 
hold the indorser, although protest is of 
course permissible. Vol. 2, p. 232, Dec., 
1909. 

Persons authorized to make protest 

1150. (La.) A statute in Louisiana au- 
thorizes Justices of the Peace to make pro- 
tests of negotiable instruments in default of 
notaries and parish recorders, provided the 
protest is wilaiessed by two persons of the 
same parish. Vol. 5, p. 24, July, 1912. 

1151. (Dl.) A notary who is an em- 
ployee of a Federal Beserve Bank protests 
paper owned by the bank or held by it for col- 
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lection and receives the fee therefor. Ofvnr 
ion: Such protest is not prohibited by Section 
22 of the Federal Reserve Act Vol. 7, p. 
381, Dec., 1914. 

Place of protest 

1152. (La.) A drawee bank in a town 
returned to a city bank a check unpaid be- 
cause of insufficient funds, but failed to have 
it protested because there was no notary in 
the place. The officer of the drawee bank 
went to the city bank and caused the check 
to be protested. Opinion: The protest was 
invalid because it was not protested at the 
place where it was dishonored. The check 
could have been protested in the town where 
payable by ^'any respectable resident of the 
place in the presence of two or more credible 
witnesses.'* Vol. 4, p. 166, Sept., 1911. 

1153. (Tex.) A draft was drawn on 
John Smith, and erroneously addressed to 
Galveston, Texas, at which city John Smith 
was not located. The draft was protested for 
non-pa3rment. Opinion: The protest of the 
draft at Galveston, which was the place ad- 
dressed, was proper to preserve the liability 
of the drawer and indorser. Vol. 6, p. 212, 
Sept., 1913. 

Second protest of check 

See 1114, 1121 

1154. (Ark.) A check which had been 
protested for insufficient funds was presented 
for payment a second time by the holder when 
the funds were sufficient. Opinion: The 
safer course is for the bank to refuse payment 
in absence of the drawer's express instruc- 
tions and to suggest that the holder procure 
a new check. Vol. 6, p. 670, April, 1913. 

1155. (Ga.) There is no efficacy in pro- 
testing a check a second time after it has 
once been protested for non-payment, and is 
again presented with demand for payment 
which is refused. Such instrument has al- 
ready been dishonored and the liability of the 
parties fixed by the first protest. Vol. 9, p. 
496, Dec, 1916. 

1156. (Ind.) A bank received for pre- 
sentment a protested check with protest fees 
added, with instructions to protest if not 
paid. Opinion: There is no justification for 
protesting the check a second time. Vol. 7, 
p. 1000, June, 1915. 

Signature on instrument lacking, 

1157. (111.) By agreement between a 
bank and its depositor, a check requires two 



signatures to authorize payment. The bank 
refuses to pay because one of such signatures 
is missing and inquires as to the legalil^ and 
propriety of proteisting the check. Opinion: 
To authorize or justify a protest the instru- 
ment must be ''aishonored" and one of the 
essentials to constitute dishonor is that the 
instirument must be ''duly presented/' In 
this case it would be held to be a genuine ne- 
gotiable instrument duly presented and pro- 
test would be justifiable and valid. VoL 9, 
p. 496, Dec., 1916. 

Stopped check 

1158. (Md.) Where payment of a check 
has been stopped such countermand would 
not excuse presentment and notice to the in- 
dorser or protest in case the check is a foreign 
bill of exchange. Vol. 1, p. 406, May, 1909. 

1159. (Va.) A bank received an order 
from its customer not to pay his check of 
$143.40. The check in^ question was duly 
protested at the request of the bank which 
mailed it for payment. The depositor 
claims that the check should not have been 
protested, that his credit has been injured 
and refuses to pay the protest fees. Opin- 
ion: When a customer orders payment of 
his check stopped, it is the duty of the bank 
to refuse payment and it may properly cause 
protest to be made at the request of the 
holder. Vol. 11, p. 485, March, 1919. 

Time of protest 

See 6S0 

1160. (Ark.) A bank received for col- 
lection a note, payment of which was extended 
one week. The makers defaulted in payment 
and the bank protested the note. The owner 
of the note refused to pay the protest fees, 
claiming that the proper time of protest was 
the date of original maturity. Opinion: 
Where there is a valid extension of time of 
payment of a promissory note, the date of ex- 
piration of the extension and not the date of 
original maturity is the proper time of pro- 
test. Vol. 6, p. 96, Aug., 1913. 

' 1161. (Ga.) A bank check can be pro- 
tested immediately upon presentment and re- 
fusal to pay and it is not necessary for the 
holder to wait until the close of banking hours 
before handing it to a notary for protest. 
Vol. 7, p. 384, Dec, 1914. 

1162. (La.) A check dishonored five 
minutes after the opening hour of a bank 
may be protested immediately and it is not 
necessary to wait until closing time. Vol. 2, 
p. 537, June, 1910. 
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1163. (Miss.) A check may be protested 
as soon as dishonored. Vol. 3, p. 202, Oct., 
1910. 

1164. (N. J.) A note payable at the 
place of business of the maker was presented 
for payment at 3 o'clock on the day it fell 
due. The note was protested for non-pay- 
ment at that time, although the place of bus- 
iness kept open until 6 o'clock. It is claimed 
that the note should have been held the whole 
day before presenting it Opinion: The 
note can be protested for non-pajrment before 
the closing hour of the day of maturity. 
Vol. 3, p. 736, June, 1911. 

Note: The above is supported by several de- 
cisions; but in German- American Bank v. Milli- 
man, 31 Misc. (N. Y.) 87, it was held that a note 
payable at a bank, presented and refused payment 
during banking hours, should not be protested 
until the close of banking hours because the 
maker had the whole of the day in which to pay 
and the note was not dishonored until the end of 
the day. 

1165. (N. Y.) A check given in pay- 
ment of a note was presented on the following 
day and payment was refused because of "in- 
sufficient funds.'' The holder still has the note 
in his possession and wishes to protest the 
same. Opinion: Although the case has never 
been decided, probably a valid protest of the 
note a day after its maturity could be made, 
because the note would not be regarded as dis- 
honored until the check given as conditional 
payment was dishonored. Vol. 5, p. 829, 
June, 1913. 

1166. (N. Y.) A check is presented and 
dishonored on Saturday forenoon. Opinion: 
Protest should be made on Saturday, and the 
check should not be held over without pro- 
test until the following Monday. Vol. 4, p. 
686, May, 1912. 

1167. (N. Dak.) Protest of a check 
must be made on day of dishonor unless delay 
excused. Vol. 3, p. 202, Oct., 1910. 

1168. (Ohio.) Where a check is pre- 
sented and refused payment, it is not neces- 
sary for the notary to wait until the close 
of banking hours, but protest may be made 
immediately. The drawer, however, has the 
right to tender payment to holder of the 
amount and protest fee at any time during 
the day. Although the point has not been 
specifically decided, it would seem that a 
tender to the notary, the same day, of the 
amount due with protest fees, while he still 
retains possession of the protested instrument 
would be a valid tender, and that upon such 
tender the drawer could demand a surrender 
of the instrument. Vol. 9, p. 653, Feb., 
1917. 



1169. (Va.) A check for $100 was pre- 
sented at a bank at ten o'clock in the morn- 
ing and was immediately protested for non- 
payment because of no funds. Before the 
close of banking hours on the same day the 
bank received funds and notified the holder 
that it would pay the check without the pro- 
test fees. Opinion: The check having been 
lawfully protested at ten o'clock, the holder 
was entitled to recover the fees in addition 
to the face of the check. In the absence of 
instructions from the maker, the better course 
for the bank is to leave the matter for direct 
adjustment between the parties. Vol. 6, p. 
274, Oct., 1913. 

Waiver of protest 

See 1034 et seq 

1170. (Ala.) A note contains on its face 
above the signature a provision that '^the 
makers and indorsers waive demand, protest 
and notice of protest.*' Opinion: The pro- 
vision is binding on all the indorsers and dis- 
penses with the necessity of those steps to 
preserve their liability. Vol. 6, p. 36, July, 
1913. 

1171. (Cal.) The clause in an indorsed 
note ^'this note subject to privilege of one re- 
newal for like period" is an implied waiver 
of demand and notice of protest by the in- 
dorser at least until the expiration of the ex- 
tended period, and by later cases also waives 
those steps at the end of the period of exten- 
sion. It would be better to have an express 
waiver of protest in the note to avoid all 
question. Vol. 9, p. 240, Sept., 1916. 

1172. (Kan.) A bank has in its files 
certain notes indorsed by its customer "pay- 
ment guaranteed, protest waived." In case 
of default in payment, the bank seeks to know 
whether it must exhaust the security of the 
maker before recovering from the indorser. 
Opinion: Where the payee of a note transfers 
it by indorsing "payment guaranteed, protest 
waived" this, according to the weight of au- 
thority, is an indorsement in the commercial 
sense, under which an innocent purchaser for 
value before maturity becomes a holder in due 
course with right to enforce against the maker 
free from defense and with immediate re- 
course upon the indorser upon dishonor at 
maturity. Vol. 10, p. 594, Feb., 1918. 

1173. (Minn.) The Negotiable Instru- 
ments Act provides that a waiver of protest 
is a waiver of presentment and notice of dis- 
honor as well as of formal protest. Where 
a note contains a clause "the drawer and in- 
dorsers severally waive protest and notice of 
protest," such waiver embodied in the instru- 
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ment itself is binding on the indoisers. An 
accommodation maker of a note is not entitled 
to notice of diflhonor, but an accommodation 
indorser, in the absence of a waiver^ is so en- 
titled. Vol. 6, p. 576, Feb., 1914. 

1174. (Miss.) A bank received for col- 
lection a note containing the following waiver 
printed on its face: ^^The drawers and in- 
dorsers severally waive presentment for pay- 
ment, protest and notice of protest and non- 
payment of this note.'' No instructions were 
given as to protest. Opinion: The proper 
course for the collecting bank was to omit 
protest. VoL 6, p. 878, Dec., 1912. 

1175. (Pa.) The payee of a note in- 
dorses it as follows: ''We hereby waive de- 
mand, protest and notice of non-payment of 
the wiuiin note. John Doe Co., John Doe, 
President, William Doe, Secretary.'* The 
holder is not certain whether the above con- 



stitutes both a waiver of protest and an in- 
dorsement, or is a waiver of protest only. 
Opinion: Where the payee of a note indorses 
the same by signing his name under a waiver 
of protest, such indorsement operates both as 
a waiver of protest and as an indorsement 
transferring title. Vol. 10, p. 311, Oct, 
1917. 

1176. (W. Va.) The following waiver 
of protest, 'Tor value received here- 
by guarantee the payment of the wiiliin note 
and any renewal of the same, and ' hereby 
waive protest, demand and notice of non- 
payment thereof," was rubber stamped on the 
back of an old note and attached to a renewal 
note containing no such waiver. Opinion: 
The waiver on the original note also consti- 
tuted a waiver by the indorser of demand, 
protest and notice of the renewsd. Vol. 8, 
p. 706, Feb., 1916. 
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Collection proceeds set off against 

bankrupt 

1177. (Ga.) A bank received from its 
customer notes deposited for collection at 
a time when bankruptcy was not contemplated 
by the customer. After the customer went 
into bankruptcy, the notes were collected and 
the bank applied the proceeds of the notes 
upon a claim it held against the customer. 
Opinion: The bank had a right to set off the 
proceeds of the notes deposited for collection 
at a time when bankruptcy was not contem- 
plated and collected after the bankruptcy. 
Vol. 7, p. 494, Jan., 1915. 

Consent of depositor required in 
Louisiana 

1178. (La.) John Doe deposited funds 
in his bank on the same day upon which his 
note held by it became due. He had been 
carrying the note from year to year for four 
years, having it renewed each year. The 
bank without Doe's consent charged the note 
to his account, and refused to honor his 
checks, whereupon Doe brings suit. Opin- 
ion: Under the rule generally prevailing a 
bank has a right to set off a matured debt 
against a customer's account without his con- 
sent, but in Louisiana a special rule prevails 
that the bank is not authorized to applv a cus- 
tomer's deposit to payment of his debts, ex- 
cept there is a special mandate from the de- 
positor or agreement or course of dealing so 
authorizing. VoL 11, p. 276, Nov., 1918. 



Consent of depositor unnecessary 

1179. (Del.) A bank owned its custom- 
er's note of $100 due at the bank August 5th. 
On that date the customer had $100 to his 
credit at the bank. Opinion: The bank had 
the right at the maturity of the note to charge 
it up to his account without first notifying 
him or obtaining his consent. Vol. 2, p. 73, 
Aug., 1909. 

1180. (Miss.) A bank held collateral 
security for two items of indebtedness of one 
of its depositors who had an account with 
the bank. The bank applied the deposit to 
one of the debts before it had matured, re- 
ducing the balance to $90. A check for $100 
was presented after the debts had become due 
and was refused.' Opinion: The bank had a 
right at any time to offset any matured in- 
debtedness owing by the depositor against his 
credit without prior resort to any collateral 
security held by it and without first obtaining 
the consent of the depositor. (A few states, 
not Mississippi,) require prior exhaustion of 
collateral. At the time the check for $100 was 
presented, the bank owed the depositor $90 
and was justified in refusing payment. Vol. 
8, p. 1101, June, 1916. See 1183 et seq. 

1181. (N. J.) Bank A discounted and 
became owner of a note drawn by its customer 
Smith in favor of Jones, made payable to 
Bank B, where Smith also keeps an account. 
The note was protested at maturity. Opin- 
ion: Bank A has the right to charge up the 
note against Smith's account without special 
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instructions from Smithy although he should 
be notified that the note has been so charged 
up. VoL 3, p. 736, June, 1911. 

County warrant set off against deposit 

of county 

1182. (Ga.) A bank in Qeorgia pur- 
chased certain county orders or scripts, being 
the matured obligations of the county, drawn 
against the county treasurer by the board of 
county commissioners. It was the practice 
of the bulk to cash tiiese orders and hold them 
until the end of the month, when the treas- 
urer would give his check on the account to 
take them up. Upon going out of office, at 
the time the office of treasurer was abolished, 
he refused to give his check taking up the 
orders that had accumulated, but instead gave 
a check for the entire balance to De used in 
the new county depository. The bank seeks 
to charge the said scripts to the treasurer's 
account, before his balance check is presented. 
Opinion: Where a bank purchased county 
orders upon the county treasurer under an 
arrangement by which, at the end of the 
month, the treasurer would pay such orders 
by his check upon the county deposit held by 
the bank, the latter, upon the treasurer's fail- 
ure so to do, would probably be held to have 
a right to set off the county orders, as a ma- 
tured indebtedness owing it by the county 
against the deposit. Vol. 10, p. 203, Sept., 
1917. 

Debt protected by collateral 

See 1180 

1183. (Cal.) A bank in California 
owned a past due note for $500^ drawn by its 
depositor who had a balance of $1,000 with 
the bank. At maturity of the note the maker 
had refused to pay. Opinion: Under the law 
in California the bank has a right to apply 
the maker's deposit upon his unpaid note at 
maturity unless it holds security for the in- 
debtedness. This right also extends to a 
note of the depositor purchased by the bank 
from an indorser. Where a note has been 
discounted for an indorser's benefit, his de- 
posit may be applied in payment at the bank's 
option. Vol. 8, p. 910, April, 1916. 

1184. (Cal.) A bank holds a past due 
note of its customer in favor of the bank. 
The customer's account is sufficiently large 
to meet the indebtedness. Opinion: The 
bank has the ri^t to apply the deposit to 
payment of the depositor's matured indebted- 
ness, but in California, if the note is secured 



by a mortgage of real or personal property, 
the bank cannot apply the deposit until the 
security is exhausted. YoL 6, p. 434, Dec., 
1913. 

1185. (N. C.) The rule is well settied 
that a bank may look to deposits in its hands 
for the repayment of any indebtedness to it 
on the part of the depositor and may apply 
his deposits on his debts to the bank as thqr 
become due. A bank holding a matured note 
of its depositor has the right to apply his de- 

Sosit to payment of the note. In some juris- 
ictions, to wit, California, Kentucky and 
Massachusetts, it has been held that a bank 
is not entitied to apply a deposit to a debt of 
a depositor which is fully protected by other 
collateral. VoL 10, p. 783, May, 1918. 

Debt must be contracted in good faith 

1186. (Pa.) A bank held a deposit to 
the credit of A. One B, who owned an un- 
matured note executed by A, asked the bank 
to discount tiie note on his personal guaran- 
tee, and to use A's deposit as a set off at ma- 
turity. Opinion: Ordinarily the bank would 
have the ri^ht to set off A's note indorsed by 
B against A's deposit, but there is a possibil- 
ity tiiat a court would deny the right of set off 
on the ground that the note was acquired by 
the bank to enable B to gain an unfair advan- 
tage over A, and that £e indebtedness of A 
to the bank was not a bona fide debt subject 
to set off. Vol. 6, p. 376, Dec., 1912. 

Set off against debt of presenting check- 
holder 

1187. (111.) The payee of a check who 
presents it to a bank owes the bank on a past 
due note, the amount being less than the 
amount of the check. The bank in cashing 
the check desires to deduct the amount of the 
indebtedness and deliver him the balance. 
Opinion: Drawee bank upon presentment of 
a check by the payee indebted to it cannot de- 
duct the amount of indebtedness from the 
amount of the check, paying only the balance 
to the holder. In so doing it would be violating 
its contract with the drawer, namely, to pay 
his checks according to his order and direc- 
tion. Vol. 10, p. 310, Oct., 1917. 

Set off of demand note 

1188. (Iowa.) A bank held a demand 
note of its depositor, who had on deposit a 
balance smaller than the amount of the note. 
The bank applied the deposit in partii^l pay- 
ment of the note, and two months later the 
depositor was threatened with bankruptcy. 



145 



1189] 



DIGEST OP LEGAL OPINIONS 



Opinion: The application of the customer'a 
deposit to his demand note two months before 
it became likely that the depositor would be 
forced into bankruptcy was a valid set off. 
The bank can retain such balance and prove 
its claim for the amount remaining due 
against the estate and recover its pro rata 
share. Vol. 5, p. 107, Aug., 1912. 

1189. (Mich.) A bank has the right to 
apply the funds to the general credit of a cus- 
tomer toward payment of his demand note, 
held by the bank, although no demand for 
payment has been made. Where the demand 
note is '^secured by sundiy notes deposited as 
collateral'^ the bank can set off the demand 
note against the general deposit, and is not 
compelled to first resort to such collateral. 
Vol. 11, p. 39, July, 1918. 

1190. (Ohio.) A had $2,000 on de- 
posit with his bank, which owned his demand 
note of $1,000. The bank applied the deposit 
in payment of the note and two days after- 
wards A failed. Opinion: The bank had the 
right to apply the bankrupt's deposit upon his 
demand note. Money deposited in a bank in 
the due course of business by an insolvent 
within four months of the time he is adjudged 
a bankrupt, is not a transfer of property 
amounting to a preference within the meaning 
of the Bankruptcy Act of 1898. Vol. 3, p. 
146, Sept., 1910. 

• 

Deposits impressed with trust character 

1191. (111.) A note for $2,700 secured 
by a chattel mortgage on cattle was given by 
A to B, who sold it to Bank C. A wrongfully 
sold the mortgaged cattle and deposited the 
proceeds with Bank D, part of which were 
attached by one of A's creditors and the bal- 
ance was applied by the bank upon an in- 
debtedness of A. B, knowing that the cattle 
had been disposed of, re-purchased the note 
and the mortgage from Bank C and brought 
suit against Bank D to recover the proceeds 
as a trust fund. Opinion: According to the 
weight of authority (a few cases contra) Bank 
D was entitled to apply the deposit upon the 
indebtedness of A, and not obliged to account 
for it as a trust fund if it had no knowledge 
of its trust character. The bank, however, 
has no such right of set off where it knows 
that a general deposit is impressed with a 
trust character. Vol. 8, p. 36, July, 1915. 

Deposits made in view of insolvency 

1192. (Mass.) The deposit balance of a 
customer who has gone into bankruptcy may 



be set off against his indebtedness to the bank 
whether due or not, provided his deposits have 
been received in usual course subject to check 
and not in view of his insolvency with an in- 
tention to make a preferential appropriation 
in reduction of his indebtedness. VoL 6, p. 
676, Feb., 1914. 

1193. (S. Dak.) A bank held certain 
over-due notes of a lumber company. The 
company made several deposits subject to 
check which the bank applied to payment of 
the notes. The company then became bank- 
rupt. The bank had been employed by the 
company as sales agent on salary. Opinion: 
The deposits if made in the usual course, sub- 
ject to check within four months of bank 
ruptcy, may be set off against the bankrupt* b 
notes, whetiier due or not, but it is otherwise 
if the bank deposits were made by the com- 
pany in view of insolvency with an intent to 
give a preference. The Bankrupt Act pro- 
vides that wages to salesmen are preferred 
payments, but it is very doubtful that the act 
would be construed to include the salary to 
an incorporated state bank which acted as a 
sales agent. Vol. 6, p. 683, April, 1914. 

Deposit received after maturity of note 

1194. (S. Dak.) A bank purchased 
from the indorser a note which was not paid 
at maturity by the maker, who claimed fail- 
ure of consideration. Aiter maturity the 
bank received funds deposited to the general 
account of the maker, against which funds it 
set off the note. The bank had previously 
started suit against the maker but discon- 
tinued it after it had set off the note. Opin^ 
ion: The bank had a right to apply to the 
payment of the note not only all the funds 
deposited in the bank when the note matured, 
but all funds afterwards received. Such 
right is not affected by the fact that the bank 
be^an and discontinued suit. VoL 8, p. 142, 
Aug., 1916. 

Set off against city deposit 

1195. (Ind.) A city in Indiana was in- 
debted on an over-due note to a national bank 
holding the city's funds, which were su£Bcient 
to meet the note. The bank accordingly ap- 
plied the deposit to payment of the note and 
accrued interest. Opinion: In the absence of 
a statute to the contrary (no apparent restric- 
tion in Indiana) the bank had the right to 
apply such deposit to payment of the city's 
indebtedness, the same as in case of an in- 
dividual depositor. Vol. 7, p. 97, Aug., 1914. 
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Set off of claim for interest 

1196. (Mo.) A bank, receiving a note 
for collection, collected from the maker and 
after payment to the holder and surrender of 
the note discovered that through error the 
maker still owed $4.64 interest. The bank 
paid this amoimt to the payee, the maker 
acknowledging his indebtedness. Later the 
maker of the note became a depositor for 
$200 and against this aiccoimt the bank 
charged the $4.64 for which the depositor 
brings suit. Opimon: In the discharge of 
the liability for $4.64, the bank became sub- 
rogated to the rights and remedies of the 
holder of the note and there arose a legally 
subsisting cause of action in its favor against 
the maker of the note. The bank had the 
right to set off his matured indebtedness 
against the deposit. Vol. 9, p. 748, March, 
1917. 

Set off against indebtedness of decedent 

1197. (Mo.) The administrator of an 
estate draws a check against the account of 
the deceased, which the bank refuses to pay, 
claiming that it is entitled to set off against 
the account a debt due at the time of deposi- 
tor's death. Opinion: The bank has a right 
to set off against the account of the depositor 
a matured debt owing by him at the time of 
his death, and to refuse to pay the check of 
the administrator upon the deposit so set off. 
Vol. 9, p. 909, May, 1917. 

1198. (Mont.) A bank held two past 
due unsecured notes of a customer who carried 
a balance with the bank subject to check. The 
customer died. Opinion: IJpon the death of 
the depositor, the bank had the right to set 
off the past due notes against his account. 
The decisions conflict as to the right of set off 
where the notes have not matured. In Mon- 
tana such right is denied. Vol. 6, p. 627, 
March, 1914. 

1199. (N. C.) The maker of a note 
died, leaving a balance to his cnecking ac- 
count. The bank seeks to know whether it 
has the right of set off before returning the 
balance to the administrator. Opinion: A 
bank owning the note of a customer who has 
deceased has the right, if the note has ma- 
tured, to apply the maker's deposit upon the 
note and in North Carolina if the estate is 
insolvent, may apply such deposit, even 
though the note is not due. If the deposit is 
not suflBcient to meet the note the balance 
would be a debt payable by the administrator. 
The administrator in declaring a dividend 



would only be required to base same upon 
the balance due after the deposit was set off. 
Vol. 11, p. 493, March, 1919. 

1200. (Pa.) A bank loans $100 receiv- 
ing therefor a judgment note for tiiat amount. 
The maker of the note subsequently deposits 
$600 in a savings account and several days 
later dies, the note having one month to run. 
The bank seeks to set off the unmatured in- 
debtedness against the account. Opinion: 
Bank in Pennsylvania has the right to set off 
unmatured note against savings account of 
solvent decedent if note matures prior to com- 
mencement of suit for deposit; but set off 
not allowed if estate of decedent insolvent. 
Vol. 9, p. 747, March, 1917. 

1201. (Pa.) A customer was indebted to 
a bank on a note which became due several 
days after he died. The bank held sufficient 
funds of the decedent to apply on the note. 
Opinion: In Pennsylvania, the bank may 
charge the note to the account of the maker, 
though the note does not become due for sev- 
eral days after his decease, provided his estate 
is solvent, but such right of set off does not 
exist if the estate is insolvent. Vol. 6, p. 
508, Jan., 1914. 

1202. (Wyo.) When a depositor dies, 
indebted to the bank, the latter has the right 
to apply the balance to his credit at the time 
of his death upon a matured indebtedness of 
the depositor, and is not accountable to the 
administrator therefor, except for the excess 
when the balance exceeds the indebtedness. 
Vol. 5, p. 310, Nov., 1912. 

Set off against indorser's account 

See 684, 1212 

1203. (N. Y.) A bank discounted for 
the indorser, who was its customer, a demand 
note. The indorser guaranteed the payment 
thereof. The note was dishonored by the 
maker. Opinion: The bank had the right to 
charge up the note when dishonored against 
the indorser^s account, assuming his liability 
as indorser has been duly preserved. Vol. 5, 
p. 667, April, 1913. 

1204. (S. C.) A depositor was indebted 
to a bank in South Carolina as an indorser on 
a note discounted for him. The bank set off 
the note against the depositor's account. 
Opinion: The bank had the right of set off, 
but under the law of South Carolina must 
give the depositor notice of application of the 
deposit, and checks drawn before such notice 
must be paid. Where the note is discounted 
for the maker and the depositor is an accom- 
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modation indorser, it is doubtful if the 
latter's deposit can be set off. Vol. 8, p. 37^ 
July, 1916. 

1205. (Tetm.) A bank cashed for its 
depositor a check indorsed by him, payment 
of which was refused by the drawee bank. 
The depositor's liability as indorser was fixed 
by due demand and notice of disnonor. The 
bank wishes to set off his deposit against his 
indebtedness as indorser. Opinion: There 
existed a mutual debt between the bank and 
its depositor, which would entitle the bank to 
apply the indorser's deposit against his in- 
debtedness as indorser. The bank would not 
be compelled to first sue and obtain judgment 
against the indorser who did not consent to 
such application. Vol. 6, p. 309, Nov., 1913. 

Depositor's right to set off against 
insolvent bank 

See 1214, 1216, 1216 

1206; (Ark.) A depositor has (1) a 
right to set off his deposit in an insolvent 
national bank against his liability on a note 
held by the bank, but (2) no right to set off 
his deposit against his double liability as a 
stockholder. Vol. 9, p. 241, Sept., 1916. 

1207. (Ark.) Depositor in insolvent 
bank has right to set off his deposit against 
his indebtedness to the bank, whether due or 
not Vol. 6, p. 98, Aug., 1913. 

1208. (Mass.) A bank held a note for 
$5,000 of its depositor who had on deposit 
$5,000. The bank failed before the note ma- 
tured. Opinion: The depositor has the right 
to set off the deposit standing to his cr^t 
at time of insolvency against his liability on 
the note. Vol. 5, p. 445, Jan., 1913. 

1209. (Pa.) A is a depositor in a bank 
which failed. A owed $500 on a note to the 
bank and carried a balance of $500. B and 
others are depositors but not indebted to the 
bank. B asks if it is not discriminating 
a^inst him in favor of A to allow A to set 
off his indebtedness. Opinion: A has a right 
to set off his balance against his indebtedness 
to the bank, whether due or not. The exer- 
cise of such right is not discriminating 
against B or the other depositors. Vol. 6, 
p. 98, Aug., 1913. 

Maker's account charged in interest of 

indorsers 

1210. (N. C.) Where a bank owns an 
indorsed note, and at maturity has sufficient 



funds of the maker on deposit to pay it, tiie 
decisions conflict as to whether failure to 
charge the note to the maker's account will 
release the indorser. If, however, note by its 
terms is payable at bank, under Negotiable 
Instruments Law, being an order to me bank 
to pay, indorser would be released by failure 
to charge up. But bank is under no obliga- 
tion, in interest of indorser, to apply maker's 
deposit to note owned by it where funds 
insufficient at maturity, nor (according to 
majority of courts, a few contra) to apply 
sufficient subsequent deposits. Vol. 3, p. 523, 
March, 1911. 

1211. (Ohio.) At maturity of a note 
made by a corporation and bearing several 
indorsements, the maker had on deposit with 
the bank owning the note a sxmi less than the 
amoimt of the note. After maturity the cor- 
poration drew out its balance and failed, leav- 
ing the note unpaid. Opinion: A majority 
of the courts hola that the bank is not obliged 
to apply the maker^s deposit towards a par- 
tial satisfaction of the note in the interest of 
the indorsers and sureties. The bank's omis- 
sion to apply the partial deposit will not re- 
lease the indorsers, although the maker sub- 
sequently draws out the balance and then 
fails. Vol. 6, p. 818, June, 1914. 

1212. (Pa.) A bank owned an over-due 
note. The maker and indorser both carried 
accounts with the bank. The maker's de- 
posit was not sufficient to meet the note at 
maturity. Opinion: The bank has a right 
to set off against the indorser's account ; bat 
where the maker's account is sufficient at ma- 
turity, the bank is bound to apply the maker's 
deposit in relief of the indorser, and failure 
so to do will discharge the indorser; if in- 
sufficient at that time, subsequent deposits 
will not raise that duty. Vol. 8, p. 909. 
April, 1916. 

1213. (Pa.) A note of A was discounted 
for B, the indorser, by a bank in which both 
A and B were depositors. The note was not 
paid at maturity and the bank charged the 
note to A's account without first presenting 
it at A's place of business, where it was 
payable. Opinion: The hmk probably had 
the right of set off by charging the note to 
A's account, without first presenting it to 
him for payment at his place of business. 
The same conclusion would apply where the 
note was discounted for A instead of for B. 
In a case where such a note was presented 
at A's place of business and protested, a 
similar right of set off would exist against 
A's account, but not against B's account, 



148 



SET OFF 



[1220 



where A'b account was sufiBcient. Vol. 4^ p. 
685, May, 1912. 

Note set off against insolvent bank by 

indorser 

1214. (Ky.) A bank has a deposit of 
$5,000 subject to check in B Bank, and 
owes B Bank a note of $10,000. B Bank 
fails. A Bank desires to pay B Bank $5,000 
and set off the other $5,000. Opinion: It 
is generally held by the courts fliat when a 
bank becomes insolvent^ and holds the note 
of a depositor who is the maker, whether 
due or not due, and also has a balance to 
the credit of the depositor, the latter has 
the right to set off ^e deposit against the 
note. But where the depositor is indorser 
on note of a solvent maker some cases hold 
that the right of set off does not exist. YoL 
7, p. 494, Jan., 1915. 

1215. (N. J.) A bank holds a matured 
note of a depositor for an amoimt larger than 
his account in said bank. The bank becomes 
insolvent. Opinion: The depositor may 
have his deposit set o|F against his note, 
whether matored or unmatured at the time 
of the bank's insolvency, whether states or 
national. This right of set off could be exer- 
cised by the depositor tendering to liie 
receiver of the bank the difference between 
the amount of his balance and the amount 
due upon his note. But it is Questionable 
whether a depositor who has inaorsed such 
a note can have it set off against his deposit 
in the insolvent bank unless the maker is 
insolvent. Where, however, the depositor 
discounted his wife's note with his indorse- 
ment, and is the accommodated party and 
the real debtor, he is entitled to a set off on 
equitable ground. Vol. 6, p. 508, Jan., 1914, 

1216. (Wash.) A depositor in an in- 
solvent bank, who is indebted to the bank as 
maker upon a note, has a right to set off his 
deposit against such indebtedness, whether 
the note is due or not yet matured. Where 
the depositor is an indorser, some courts hold 
the same riffht of set off exists, but others 
that the indorser cannot set off his deposit 
unless the maker is insolvent. Vol. 7, p. 
387, Dec., 1914. 

Partnership debt set off against individual 

account 

1217. (Cal.) A and B, co-partners, gave 
to a bank their note of $300, due one day 
after date, and later assigned their business 



to G for the benefit of creditors. C ran the 
business as assignee and kept his account with 
the bank. The note not having been paid, 
the bank wants to charge it to the assignee's 
account. Opinion: The bank has the right 
to set off the partnership note against the 
deposit existing at the time of the assignment, 
but cannot exercise such right against the 
deposits of the assignee. Vol. 9, p. 351, Oct., 
1916. 

1218. (N. C.) The firm of Doe and 
Boe owes a bank $165 upon its note. Doe 
has sold out his interest to Smith, and has 
deposited the purchase money in the bank to 
his individual credit. Later, as a result of 
a dispute. Doe agrees to refund part of the 
purchase money to Smith, and has given 
Smith an order on the bank for $1,000. The 
bank has paid Smith all but $165 thereof, 
claiming uie right to set off the firm's note. 
Opinion: Under the law of North Carolina 
the bank cannot set off the firm's note against 
the partner's individual account. But in an 
action by Doe, the partner, or by Smith, the 
assignee, for tiie deposit, the bank can plead 
the firm's indebtedness by way of counter- 
claim, or can recover the same in an inde- 
pendent action against the partner. Vol. 6, 
p. 97, Aug., 1913. 

1219. (Tenn.) It is the general rule 
that a bank has a right to set off a debt from 
the depositor against his deposit, but the 
mutual debts thus set off must be in the 
same riffht ; for example, it is generally held 
that a bank cannot apply a deposit of an 
individual to debt of a firm of which he is 
a member, or cannot apply deposit of trustee 
to debt of the trustee where his indebtedness 
to the bank is personal. Vol. 5, p. 309, Nov., 
1912. 

Where depositor has two accounts 

1220. (111.) A bank which carries both 
a commercial and a savings account submits 
for consideration four check forms as fol- 
lows: Qheck A is an ordinary form of bank 
dheck, but underneath the name of the bank 
are the words '^savings department," and the 
check contains the notation '^ook must 
accompany this cheeky otherwise it will not 
be hpnored, unless entry is made in book, or 
book is left for entry of check when pre- 
sented." Check B is the ordinary form of 
bank check. Check C is the same form 
with the words '^Commercial Department" 
under the name of the bank. Check D is 
the same as C with the notation ''This check 
is to be paid from funds on deposit in com- 
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mercial department only/' The bank uses 
forms A and B^ but snggests nse of form G 
to guard against customer who overdraws 
his commercial account, and to avoid getting 
the bank into trouble in declining payment 
for insufficient funds, even though the de- 
positor has sufficient funds in his savings 
account. The bank asks desirability of using 
forms C or D. Opinion: Where a bank 
carries both a commercial and savings ac- 
count and pays an overdraft on the commer- 
cial account, it has the right to set off the 
check against the customer's savings account, 
but where funds in the savings account are 
payable imder special agreement, requiring 
production of pass-book, bank is not obliged 
to pay overdraft on commercial account and 
charge same to sufficient funds in savings 
account. The adoption of form C would 
serve the useful purpose of training customer 
that, in withdrawal of funds froni either 
commercial or savings account, a special form 
is required. Porm C is more desirable than 
form D, for the reason that the notation 
on the latter states a condition which may 
affect its negotiability. Vol. 11, p. 169, 
Sept., 1918. 

1221. (N. J.) Where a depositor carries 
both a commercial and savings account with 
a bank and is indebted to the bank upon 
matured notes, and the funds in the commer- 
cial account are insufficient, a New York 
court has held the bank has no right, with- 
out the depositor's consent, to charge the 
notes to the depositor's savings account. 
The opinion in this case, however, is merely 
obiter and would seem contrary to general 
principles of set off. Vol. 11, p. 329, Dec, 
1918. 

1222. (N. Y.) A depositor besides his 
ordinary account in a bank carried two other 
accounts, one being marked "special*' and 
the other "agent.'* The bank did not know 
whether the depositor owned the funds in 
said two accounts or whether he held them in 
a fiduciary capacity. The depositor became 
indebted to the bank, created by an over- 
draft on his personal account, and the bank 
seeks to apply the balance in either of the 
other accounts in settlement. Opinion: The 
bank can set off the overdraft upon the ac- 
coimts styled "special" and "agent," pro- 
vided such accounts are owned by the de- 
positor in his own right and are thus 
aesignated merely for convenience. But, if 
the accounts so marked are held as agent or 
trustee for another, they cannot (according 
to the weight of authority) be applied upon 



the depositor's individual indebtedness, and 
the bank is put upon inquiry by the form 
of the account so styled. Vol. 9, p. 577, 
Jan., 1917. 

1223. (S. C.) A depositor carries both 
a checking and a savings account with a 
bank and is indebted to the bank upon a 
matured loan in excess of the checking but 
within the savings account. Opinion: The 
bank can charge the indebtedness to the sav- 
ings account. Vol. 7, p. 384, Dec. 1914. 

Unmatured debt set off against bankrupt 

1224. (Ark.) A depositor owes his bank 
$1,100 on a note not yet matured, and having 
quarreled with the bank intends withdraw- 
ing his account and doing business with 
another bank. He refuses to allow the bank 
to charge his account with the amount of 
the note. Opinion: Unless the loan made 
to the depositor upon his note was induced 
by fraud upon his part or unless he is now 
insolvent, tiie bank would have no right to 
apply his deposit upon his unmatured note. 
A bank has no right to apply a deposit to a 
debt of the depositor until such debt matures, 
unless (as held in some states, but denied in 
others) the depositor becomes insolvent be- 
fore maturity, or unless the debt has been 
created by fraud, in which event the credit 
given for the note can be rescinded. Vol. 11, 
p. 169, Sept, 1918. 

1225 (Mo.) A bank held two notes of 
its depositor, one being a demand note for 
$320, the other, payable in six months, for 
$1,000. The date of maturity of the latter 
was extended three months by contract in- 
dorsed on the note. Before the $1,000 note 
matured, the depositor made a general assign- 
ment to creditors. The bank, having on its 
books $1,065 to the depositor's credit, debits 
the amount of the demand note, and also 
seeks to set off the unmatured note. Opin- 
ion: In Missouri, bank holding unmatured 
note of depositor cannot apply balance upon 
note in event of depositor's insolvency. 
Where maturity of note extended and depos- 
itor becomes insolvent before end of period 
of extension, note is unmatured paper and 
cannot be set off unless contract of extension 
can be rescinded, because of fraud or on other 
equitable ground. Vol. 10, p. 120, Aug. 
1917. 

1226. (N. Y.) A depositor made a gen- 
eral assignment. The bank held a note for 
a larger amount than his balance, but not yet 
due. The bank, claiming a set off, holds the 
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money until maturity of the note. Opinion: 
Under the law of New York the bank cannot 
set off the deposit against the unmatured 
note^ but the rule in the federal courts and 
under the Bankruptcy Act allows a set off. 
Vol. 6, p. 818, June, 1914. 

1227. (N. Y.) A bank made a loan to 
its customer on his personal note, crediting 
the customer with the money loaned. The 
customer has drawn 75 per cent, of the money 
by check and is about to go into bankruptcy. 
The note is past due. The bank cannot 
obtain a new note for the balance due, but 
has a verbal understanding with the customer 
that no more money wiH be drawn out 
Opinion: The bank can apply the deposit 
against the customer's matured noto, and in 
case of his bankruptey can prove its claim 
against the estate for the balance. The cir- 
cumstances of this case do not show that a 
preferential transfer was made. Vol. 6, p. 
675, Feb., 1914. 

1228. (Ohio.) The general rule is that a 
bank has a right to apply a deposit to the 
payment of any matured debt due the bank 
from the depositor. It has been held in Ohio 
and other states (but the right is denied in 
many states) that a bank may apply a deposit 
to the payment of the depositor's indebted- 
ness not yet matured, provided the depositor 
is insolvent. Under the National Bankrupt 
Act a bank may set off an unmatured note 
against the deposit of the maker. Vol. 5, 
p. 828, June, 1913. 

1229. (Pa.) The rule that a bank has a 
right to set off a deposit against its cus- 
tomer's matured indebtedness applies equally 
to his indebtedness upon paper discounted 



for the customer and paper of the customer 
purchased from a third person in the usual 
course of business. The bank purchasing 
from a third person would have the right to 
apply the deposit of the maker of a note 
equally as if it had been discounted for the 
maker directly, subject, of course, to the 
limitation that the paper was acquired in the 
usual course of business and not purchased 
for the express purpose of enabling the seller 
to realize out of the funds of the maker 
approaching insolvency. The right of set 
off of unmatured paper upon the depositor's 
insolvency is not recognized in Pennsylvania. 
The rule is conflicting in other states but it 
existe under the National Bankrupt Act. 
It would seem competent for a bank to make 
an agreement with its customer giving the 
former the right to such set off. Vol. 10. 
p, 48, July, 1917. 

1230. (S. Dak.) Where a borrower be- 
comes bankrupt, the bank has the right, 
under the provisions of the National Bank- 
rupt Law, to apply his deposit upon his 
notes, though xmmatured. Aside from the 
Bankrupt Act, the right of set off of an un- 
matured note against the deposit upon the 
insolvency of the maker is recognized in 
some stetes and denied in others, but where 
the right is given by contract it can be 
enforced. The following form of contract, 
if inserted in the borrower's note, would 
protect the bank: "the bank at which this 
note is payable is hereby authorized, in the 
event of the maker's insolvency before matur- 
ity hereof, to thereupon apply any balance 
in said bank standing to the credit of the 
maker in payment of this note." Vol. 7, p. 
221, Oct, 1914. 



STOPPING PAYMENT 

For Revocation of Check by Bankruptcy, 216, by Death* 452 et seq.; by Insanity or In- 
competency, 846 et seq.; see also 276, 302 



Accuracy of notice 

1231. (Ala.) In April a customer wish- 
ing to stop payment on his check, notified 
the bank and described the check as being 
for $50, payable to John Doe and dated some 
time in April, the exact date he did not know. 
A check payable to John Doe for $50 and 
dated July 2 was presented and paid by the 
bank. The customer seeks to hold the bank 
liable for violating his stop order. He claims 
he omitted to date the check and the payee 
supplied the date. Opinion: The bank is 
not liable, as the check was not described 



with sufficient accuracy. When stopping pay- 
ment he did not describe the check as dated, 
but stated it was dated in April. This mis- 
description was material. Vol. 9, p. 349, 
Oct., 1916. 

1232. (Cal.) A bank having before it 
an order stopping pajrment of a post-dated 
check, describing the check by name of the 
drawer, number, date, amount and payee, 
nevertheless paid the check when presented 
on the day of its date because the number of 
the check (12) was different from that (13) 
given in the stop order The bank endeav- 
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ored in vain to reach the drawer before pay- 
ment, but condtmed the order to refer to 
another check. Opinion: Notwithstanding 
a mistake in the number of the check, the 
order was sufficient as an instruction to the 
bank not to pay the presented check. Vol. 
8, p. 144, Aug., 1916. 

Bank's liability for payment 

1233. (N. J.) A depositor drew his 
check and ten days later stopped payment. 
Through an oversight the bank paid the 
check. Opinion: The bank is liable to depos- 
itor for any resultant damage; but if the 
bank could prove payment had been made to 
a holder who had enforceable rights against 
the drawer, probably it would escape liabil- 
ity. Vol. 6, p. 695, March, 1913. 

1234. (Ohio.) A depositor, after hia 
check had been paid and returned to him as 
a paid voucher, in ignorance thereof, issued 
a duplicate check and notified the bank in 
writing not to pay the original. Opinion: 
The bank is not Uable to the depositor because 
the duplicate is paid. The bank is not 
chargeable with knowledge that the original 
was paid and. returned and lliat the stop 
payment order was issued in error. VoL 8, 
p. 617, Dec., 1915. 

1235. (Pa.) A gave B his check which 
B lost, after he had indorsed it in blank. 
A stopped payment, but the bank inadvert- 
ently paid the check contrary to the stop 
order. Opinion: If check paid to a holder 
in due course, bank not liable for loss because 
drawer not damaged, holder having right to 
enforce payment from drawer and payee and 
check operating as payment of drawer's debt 
to payee; but if check paid to finder or other 
than holder in due course, drawer's debt to 
payee would remain and bank would be liable 
for loss. Vol. 10, p. 118, Aug. 1917. 

Cashier's and certified checks 

See 60, 64, 66 

1236. (Mont.) A cashier's check upon 
which there were three indorsements was pur- 
chased by a bank and presented by it to the 
drawee, where payment had been stopped be- 
cause of fraud. Opinion: The purchasing 
bank has recourse upon the drawer as well 
as upon the indorsers, provided they have 
been duly charged. Vol. 7, p. 898, May, 
1916. 

1237. (Ga.) A bank certified a check 
for the drawer, who later requested the bsmk 



to stop payment, as the agreement was not 
fulfilled. Opinion: The drawer cannot stop 
payment as a matter of right, but where the 
drawer has been defrauded the bank may in 
some cases comply with the drawer's request 
and refuse payment upon receiving proper in- 
demnity against idtimately being compelled 
to pay the holder. VoL 6, p. 756, May, 
1914. 

1238. (Mo.) The customer of a bank 
purchased its cashier's check of $600, pay- 
able to his order. Afterwards without giving 
any specific reason he wired the bank a re- 
quest to stop payment and upon presentment 
of the check payment was refused and the 
item protested. Later the bank learned that 
the customer had delivered the check in some 
trade and becoming dissatisfied wired the 
stop payment order. The bank is threatened 
witii a suit by the holder to enforce payment 
of the check. Opinion: Certified and cash- 
ier's checks, being used in place of money, the 
courts refuse, as a general proposition, to per- 
mit the issuing bank to refuse payment and 
defend against the holder, even though he 
has procured the check from the bank's cus- 
tomer by fraud. In New Jersey, however, 
it has been held — contrary to decisions else- 
where — ^that where a check has been certified 
for the drawer before delivery by him (as 
distinguished from certification for the holder 
after delivery by the drawer) the certifying 
bank can plead fraud of the holder upon the 
drawer in defense of payment. In this case 
the bank is the primal^ debtor upon tiie check 
and is liable thereon to the holder who has 
the legal title by indorsement. Vol. 11, p. 
387, Jan., 1919. 

1239. (N. J.) A contractor delivered 
his certified check for $1,000 as liquidated 
damages prior to entering upon a contract for 
municipal improvements. The contract was 
offered to him, but he refused to sign and do 
the work. His certified check was deposited 
and returned by the bank stamped 'payment 
stopped." The municipality seeks to recover 
the amount. Opinion: Where check certified 
for the drawer and payment is stopped by 
the bank at the instsoice of the drawer, the 
bank can defend against a fraudulent holder, 
but where the certified check is delivered as 
liquidated damages upon failure to perform a 
contract according to bid, the certifying bank 
and drawer are both Liable thereon. Vol. 10, 
p. 125, Aug., 1917. 

1240. (N. Y.) A firm in New York re- 
ceived a certified check on a New Jersey bai^ 
in payment of merchandise. The dieck was 
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forwarded through a local bank, and when 
presented payment had been stopped by the 
maker. Opinion: The courts generally hold 
that after a bank has certined a check, 
whether for the drawer or the holder, it is 
obligated thereon as for so much money, and 
cannot interpose, in defense of payment, an 
equity of the drawer against the payee or 
holder. In New Jersey, however, where a 
check is certified for a fraudulent payee, the 
bank is liable to him and cannot plead fraud 
upon the drawer in defense; but where the 
check is certified for the drawer the bank 
can refuse payment and plead fraud of the 

?iayee in obtaining check from drawer in de- 
ense of liability to payee. Vol. 11, p. 440, 
Feb., 1919. 

1241. (Pa.) A purchases goods from B 
giving in payment his check and B procures 
its certification. B fails to deliver the goods 
and A requests bank to refuse payment. 
Opinion: Where check has been certified for 
payee and drawer afterwards requests bank 
to refuse payment, some eases hold (a) bank 
liable on check even to fraudulent payee 
while others hold (b) bank not liable to payee 
who has received check through fraud or with- 
out consideration or where drawer has set off 
against payee. The point has not been de- 
cided in Pennsylvania. Bank is liable on its 
certified check in any event to an innocent 
purchaser for value. Vol. 6, p. 680, April, 
1914. 

Disclaimer of liability for pa3nnent of 
stopped diecks 

1242. (Ala.) In a form submitted for 
protection of a bank in case of payment of a 
stopped check, the bank acknowledges receipt 
of the stop-payment order and stat^ that '^we 
will make every effort to protect you, but will 
not hold ourselves responsible in case of pay- 
ment.'' Opinion: According to a decision in 
New York the bank, notwithstanding such 
form of notice or agreement, will not be re- 
lieved from responsibiliiy for payment of a 
stopped check unless it has been free from 
negligence in making payment. Vol. 5, p. 
694, March, 1913. 

1243. (N, Y.) A depositor agrees to 
hold a bank harmless in the event tiie bank 
inadvertently pays a check after a stop pay- 
ment notice has been received. In this case, 
the stop payment agreement is not merely a 
statement in the pass-book, but is actually 
signed by the depositor. Is the bank ab- 
solved from liability? Opinion: The agree- 



ment being virtually one exempting the bank 
from liability for its own negligence will be 
strictly construed. Such exemption contracts 
are not favored by the courts and will, if pos- 
sible, be construed in such a way as not to 
relieve from negligence. How a specific con- 
tract of this kind would be construed has not 
been decided and cannot be foretold with cer- 
tainty. Contracts for inmiunity from negli- 
gence will be upheld in the State of New York 
if expressed in unequivocal terms. Vol. 11, 
p. 495 March, 1919. 

1244. (N. Y.) A clause is inserted in a 
stop payment order to a bank which reads as 
follows : "Should you pay this check through 
inadvertency or oversight, it is expressly un- 
derstood that you will in no way be held re- 
sponsible.'' Opinion: It is doubtful wheth- 
er under this clause the courts will relieve 
the bank in all cases of mistaken payments of 
stopped checks, irrespective of whether or not 
the bank has used reasonable care. The ten- 
dency of the courts to to attach to all agree- 
ment relieving the bank from liability an 
implied condition that the bank on its part 
must exercise reasonable care. Vol. 9, p. 
348, Oct., 1916. 

Duty to obey instructions 

See 850, 1169 

1245. (Kan.) A gives his check in pay- 
ment of a horse, and later, finding the horse 
not as represented, stops payment on the 
check, which had been indorsed to a holder 
in due course. The bank refuses to pay. 
Opinion: Such holder has no remedy against 
the drawee bank, but must look to the drawer 
and any prior indorsers. It is not for the 
bank to go into the equities of the case be- 
tween holder and drawer, as its duty is solely 
to its customer. The rule is otherwise in a 
few states where a check is regarded as an 
assignment of funds. Vol. 2, p. 335, Feb., 
1910. 

Note: The enactment of the Negotiable Instru- 
ments Law in all states except GiMrgia has abol- 
ished this last stated rule. 

1246. (Minn.) A depositor purchased 
goods, giving his check in payment. Upon 
discovering an error he stopped payment. 
The holder presented the check at the drawee 
bank and demanded payment. Opinion: The 
bank was in duty bound to obey the instruc- 
tion and refuse payment, and it incurred no 
liability to the holder for such refusal. Vol. 
7, p. 897, May, 1916. 

1247. (Pa.) A depositor purchases 
goods of a wholesaler giving his check in 
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payment. After receiving the goods the de- 
positor stops payment. Opinion: The draw- 
er's liability to punishment for obtaining 
goods under false pretenses depends apon 
proof of intent to stop payment at the time 
of giving the check. A bank is not liable to 
the holder for obeying the stop payment order 
of its depositor, but where the drawer con- 
tinually practices such fraud, the best course 
for the bank is to close his account. Vol. 7, 
p. 778, April, 1915. 

1248. (S. C.) A customer issues his 
check in payment of an automobile. Find- 
ing the machine unsatisfactory, he instructs 
his bank not to honor the check. A third 
party, the collecting bank, presents the item 
and payment is refused. Both the bank and 
the customer are sued for non-payment. 
Opinion: Drawee bank must obey customer's 
instruction not to pay check where given be- 
fore acceptance or payment and is not liable 
to holder for refusing payment. Vol. 11, p. 
40, July, 1918. 

Notes payable at bank 

1249. (Ala.) In the event the maker of 
a note payable at a bank does not desire bank 
to pay at maturity, it is necessary for him to 
stop payment; where the bank wrongfully re- 
fuses to pay a check when in funds, the courts 
have in many cases awarded the depositor 
damages for injury to his credit, and it would 
seem, the same principle would apply to notes 
payable at bank. Vol. 4, p. 304, Nov., 1911. 

1250. (N. Y.) Note payable at bank is 
equivalent to order to bank to pay same for 
account of maker and latter has right to stop 
payment. Vol. 7, p. 39, July, 1914. 

1251. (Pa.) A gave his promissory note 
to B, payable at A's bank. B negotiated the 
note in his own bank and at maturity pay- 
ment was stopped, although there were suffi- 
cient funds to cover the note. Opinion: A 
note payable at a bank constitutes an order 
to the bank to pay the same for the account 
of the maker, but payment shoidd be refused 
where the maker instructs the bank not to 
pay. Vol. 6, p. 628, March, 1914. 

1252. (Wash.) B purchased goods of 
A, giving him in payment an acceptance 
covering the invoice, payable at a bank at a 
future date. Before maturity B stopped 
payment, although B had on deposit in the 
bank sufficient funds. Opinion: An accep- 
tance or note payable by the acceptor or maker 
at a bank is not an assignment of the deposit 



to the holder and is subject to oountennand 
by the maker before the bank has paid the 
acceptance or accepted or paid the note. VoL 
9, p. 661, Feb., 1917. 

Notice holds good indefinitdy 

1253. (N. J.) An order to stop payment 
can be made by a customer to his bank before 
the check has been paid or accepted and such 
order does not expire after a certain time 
limit, but holds good indefinitely. Vol. 9, p. 
682, Jan., 1917. 

1254. (Va.) A bank which pays a check 
after receiving a stop-order from its depos- 
itor does so at its peril. The usual custom of 
banks in New York City with respect to ac- 
cepting notices of stop-payment is to keep 
the orders on file indefinitely; if a check is 
three or four years old, the banks inquire of 
the drawer whether or not there was a stop- 
payment order. Vol. 1, p. 296, Feb., 1909. 

Oral notice 

1255. (Ala.) Under the Negotiable In- 
struments Law a drawee bank is not liable to 
the holder of a check, unless it accepts or 
certifies the check, and the maker has the 
right to stop payment. An oral notice to stop 
payment is probably sufficient and a written 
order is not necessary, although the point has 
not yet been judicially passed upon. Vol. 
4, p. 376, Dec, 1911. 

Note: In Peoples Sav. Bank k Trust Co. v. 
Laoey, 40 So. (Ala.) 346 it was held that a de- 
positor may prove a verbal notice ffiven by him 
before payment to the bank's receiving teller not 
to pay a check, though afterwards at request of 
the teller he reduced the notice to writing. 

1256. (Del.) The customer of a bank 
met its cashier at a social function and 
verbally notified him to stop payment on a 
certain check. The next day the cashier 
made a written memorandum of the order. 
About a month later the check was paid. 
Opinion: The notice was valid and binding 
on the bank. The law does not require that 
the notice be in writing, and although an 
oral notice might not be valid when given 
outside of the bank, the fact that a written 
memorandum of the notice was made by the 
cashier at the bank would validate it. Vol. 
1, p. 299, Feb., 1909. 

1257. (N. Dak.) A made his check to 
B in payment of a debt but later verbally 
stopped payment because he had settled the 
debt by giving B a note. Two years later, 
after the debt was paid, B deposited the check 
for collection and the same was paid. Opin- 
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ion: The drawee cannot charge the amount to 
A's account, because it has violated the stop 
order and has paid a stale check. The 
drawee, however, can recover from the payee 
under the rule that money obtained by deceit 
and in bad faith is recoverable. Vol. 9, p. 
61, July, 1916. 

1258. (Okla.) John Jones issued a 
check, which was presented and paid about 
one year later. The depositor claimed that 
he stopped payment a few days after the issue, 
but the bank had no record of the stop order. 
Opinion: If the depositor can prove an oral 
instruction not to pay, he can recover, unle&s 
the bank can prove iSiai the check when paid 
was in the hands of a holder in due course 
who could enforce the check against the 
drawer. If a check is stale it places the bank 
on inquiry before payment, but whether a 
check one year old can be called stale is an 
unsettled question. Vol. 6, p. 658, April, 
1913. 

Practice of stamping "payment stopped" 

1259. (N. Y.) Following its usual cus- 
tom, a bank to whom a check was presented 
stamped across the face "payment stopped*' 
and returned the same to the p^ee. The 
maker of the check had previously counter- 
manded payment. The payee claimed that 
as the check was his property, the bank had 
no right to deface it by such stamp. Opin- 
ion: Custom of bank to stamp a counter- 
manded check *Tayment stopped** before re- 
turning to the holder serves a beneficial pur- 
pose without injury to a bona fide holder and 
will doubtless be sustained by the courts. Vol. 
10, p. 205, Sept., 1917. 

1260. (N. Y.) There is no law express- 
ly forbidding a drawee bank from stamping 
"payment stopped** upon a check, which has 
been refused for that reason. Such a prac- 
tice has the beneficial result of warning sub- 
sequent holders that payment has been stop- 
ped, thereby preventing further negotiation. 
Vol. 4, p. 92, Aug., 1911. 

1261. (Pa.) A bank refused payment of 
a check in pursuance of instruction from the 
drawer not to pay, and stamped "payment 
stopped** upon the instrument, oef ore return- 
ing the same to the holder. The presenting 
bank objected to this action, taking the posi- 
tion that the drawee had no right to so mark 
the check, which was not its property. Opin- 
ion: The act of stamping "payment stopped** 
upon the check was proper in view of the 
custom so to do, the beneficial purpose there- 



by served, and the fact that no substantial 

right of the holder is violated. Vol. 4, p. 

681, May, 1912. 

Note: It has' been held that no action for 
damage will lie against a hank for defacing a 
note, as by writing on the face thereof the words 
"payment stopped/' McKinley v, American Ex- 
change Bank, 7 ICob. (N. Y.) 663. 

Recovery by drawee 

See 580 

1262. (Miss.) A bank was notified by 
its customer not to pay his check and there- 
after, in violation of the stop order, makes 
payment to an innocent holder under a forged 
indorsement. The bank contends that the 
holder is liable upon the forged indorsement. 
The holder claims that, payment having been 
stopped, it should have been notified immed- 
iately on payment, as it might have had op- 
portunity to protect itself. Opinion: It has 
been held that the case does not fall within 
the general rule allowing the drawee to re- 
cover money paid upon a forged indorsement 
but that the bank, making payment in face 
of the stop order, is precluded from setting 
up the forgery of the indorsement and can- 
not recover the money paid from an innocent 
holder who has received payment. Vol. 11, 
p. 93, Aufir., 1918. 

1263. (Mont.) Bank which pays stop- 
ped check to a bona fide holder cannot after- 
wards recover back the money, but payment 
to fraudulent holder is probably recoverable. 
Where, however, holder has taken check as 
gift and receives payment in good faith with- 
out notice of countermand by drawer it would 
seem that payment is irrevocable. Vol. 9, p. 
49, July, 1916. 

1264. (N. Y.) The drawer of a check 
stopped payment. The drawee attached a 
slip to the item, indicating that payment was 
stopped and returned it to the collecting 
bank. Later, through the fraud of the payee, 
the check was presented a second time and 
paid by the drawee bank. Opinion: The 
drawee cannot charge the amount to the draw- 
er's account, but where payee induced pay- 
ment through fraud, the general rule that 
payment to a bona fide holder is a finality 
does not apply, and the bank has the right of 
recovery from the payee. Vol. 7, p. 777, 
April, 1916. 

1265. (Pa.) A customer requested his 
bank to stop payment on his check of $200. 
The stop order was unfortunately overlooked 
and the check was paid. The bank had evi- 
dence from the holder that the maker re- 
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ceived value for the cheeky and the holder re- 
fuses to refund the amount. In the event the 
maker recovers the amount from the bank, it 
believes he will be receiving double value. 
Opinion: Where a bank pays a stopped check 
it does so at its peril, but where payment is 
made to a holder in due course or where the 
drawer has received full value for the check, 
there is ground for maintaining the conten- 
tion that the bank can set off the amount 
agrainst the drawer's account as equitable 
purchaser of the check. Where a stopped 
check is an enforceable obligation f gainst the 
drawer in the hands of a holder in due course, 
the former is not damaeed because of its pay- 
ment by the bank, for, if refused payment, 
the drawer would be answerable to such 
holder. VoL 10, p. 462, Dec, 1917. 

Rights of holder in due course 

See 506 et seq., 646 et seq., 1265 

1266. (Ariz.) A bank purchased a New 
York draft of $50 from A, who received the 
instrument in payment for goods delivered to 
B. The draft was presented and the payment 
was stopped by the bank issuing the draft at 
the request of B, the payee, who discovered 
that the goods had been mortgaged. Opinion: 
The purchasing bank, as a holder in due 
course, can recover payment from the issuing 
bank and from the prior indorsers and its 
rights cannot be defeated by stopping pay- 
ment. The drawee bank, however, is in duty 
bound to obey the stop payment order. Vol. 
9, p. 585, Jan., 1917. 

1267. (Cal.) John Doe purchased from 
a stranger an automobile appliance, giving 
his check of $50 in payment. Having be- 
come dissatisfied with the article, he stopped 
payment. In the meantime, a bank in good 
faith cashed the check from the stranger, and 
John Doe refuses to pay the amount.* Opin- 
ion: A bank which in good faith purchases a 
check from the payee without notice of any 
defense thereto is a holder in due course and 
can hold the drawer liable for the full amount 
thereof, free from his defense against the 
payee. Vol. 11, p. 389, Jan., 1919. 

1268. (Colo.) A client purchased from 
a bank a draft drawn by it on its Chicago cor- 
respondent for $2,500. Two days after said 
issue, upon the payee's request given at the 
time, the bank stopped payment on its draft, 
which had come into the hands of an innocent 
purchaser for value. The holder now seeks 
to recover damages from the drawer of the 
check, besides tiie amount of the draft. 
Opinion: The drawer of a check who stops 



its payment at the request of the payee is 
liable thereon to a holder in due course for 
its face amount with interest and protest fees, 
together with court costs in case of suit; but 
there is no additional liability to such holder 
for damages because of such stoppage of pay- 
ment. The rule is that where a bank wrong- 
fully refuses payment of its customer's check, 
the latter has a right of action for damages 
in addition to the amount of the check, be- 
cause of injury to his credit, but the reason 
for allowing damages in such a case does not 
apply to an indorser as in this case. The 
holder does not receive injury to his credit 
by non-payment of the check, because it is not 
his check which has been dishonored, but the 
check of someone else. VoL 11, p. 276, Nov. 
1918. 

1269. (Colo.) A gave his check in pay- 
ment for beaver hides. The check was pur- 
chased from the payee by a bank. Later A 
was arrested for having tiie hides in his pos- 
session during the closed season, being 
contrary to law, and accordingly stopped 
payment of the check. Opinion: The bank 
purchasing the check from the payee may 
enforce payment from the drawer, if it ac- 
quired the check without knowledge of the 
illegal consideration. Vol. 6, p. 34, July, 
1913. 

1270. (Colo.) A bank in Colorado sold 
its draft on a New York bank to A, who gave 
it to B to close up a deal. B cashed the 
draft with C. Payment was stopped by A 
because of fraud. Opinion: G as bona fide 
purchaser for value of the stopped draft which 
has been duly protested has recourse upon the 
drawer and prior indorsers. Vol. 5, p. 373, 
Dec., 1912. 

1271. (111.) A issued his check to B for 
$650. Before negotiation A notified B that 
he had stopped payment because of fraud. 
Disregarding the notice, B negotiated the 
check to G, who had no notice of the stop 
payment and who gave part cash and the 
balance for a bill owed by B to G. Opinion: 
C may recover from A, as he was an innocent 
purchaser for valuable consideration. VoL 8, 
p. 611, Jan., 1916. 

1272. (Kan.) A check was issued in 
payment for certain goods. Shortly there- 
after the drawer discovered he had been de- 
frauded and stopped payment of the check. 
In the meantime a bank cashed the check. 
Opinion: The bank which cashed the check 
for the payee was a holder in due course and 
can enforce payment from the drawer. Vol. 
8, p. 913, April, 1916. 
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1273. (La.) A live stock dealer pur- 
chased five head of cows, giving his check for 
$95 in payment. He drove the cattle to an- 
other state and then stopped payment of the 
check, which, in the meantime, had been 

?nrchased by a bona fide holder. Opinion: 
^he holder can enforce payment from the 
drawer and prior indorser, assuming the 
latter's liability has been preserved by due 
notice of dishonor. As to criminalr liability^ 
the drawer could be convicted of obtaining 
goods upon false pretenses, provided a jury 
could be convinced that he gave the check 
and received the cattle with the fraudulent 
intent to stop payment of the check. Vol. 7, 
p. 777, April, 1915. 

1274. (Neb.) A gave B his check, 
which was indorsed by B to C. For some 
reason of his own, B stopped payment of the 
check. Opinion: B had no right to stop pay- 
ment, but where the drawer stops payment 
at the payee's request, a holder in due course 
may hold both drawer and payee liable. YoL 
7, p. 307, Nov., 1914. 

1275. (Neb.) A gave B his check, which 
was cashed by C. C was later notified not 
to cash the check, because A had stopped 
payment. Opinion: having cashed the 
check for B in good faith can recover from 
the drawer. Vol. 5, p. 245, Oct., 1912. 

1276. (Okla.) F. Brothers issued their 
check to A. S. Brown, who used it in payment 
of a bill which he owed to A. F. Brothers, 
discovering that they had been defrauded by 
Brown, stopped payment of the clieck. 
Opinion: A, the innocent purchaser for value 
of the check, can recover from F. Brothers. 
Vol. 8, p. 33, July, 1915. 

1277. (Okla.) The drawer of a check 
who purchased several bales of cotton from 
A, discovered that the cotton was mortgaged 
and immediately stopped payment of the 
check. In the meantime A had received the 
money from a bona fide purchaser of the 
check. Opinion: The drawer had the right 
to stop payment of the check, but he would 
still be liable to the purchasing bank which 
cashed the check in good faith. Vol. 4, p. 
431, Jan., 1912. 

1278. (Pa.) A gave his check to B, who 
cashed it with C, and later payment was 
stopped by A. Opinion: C, who purchased 
from B without notice, was a holder in due 
course and can enforce payment from A. 
Vol. 8, p. 1103, June, 1916. 

1279. (Pa.) A purchaser gave his check 
in payment for some goods which were not 



as represented. The drawer stopped pay- 
ment, but in the meantime the payee of the 
check cashed it at a national bank. The 
payee was irresponsible. Opinion: The na^ 
tional bank, which purchased the check in the 
regular course of business, is a holder in due 
course and can recover the amount and pro- 
test fees from the drawer. VoL 6, p. 438, 
Dec., 1913. 

1280. (Tenn.) A customer issued his 
check of $22 to a negro in payment for a cow, 
and later stopped payment thereon when he 
learned that the cow had been stolen. In 
the meantime the negro had cashed the check 
at a bank. Opinion: The bank was an inno- 
cent purchaser for value and as such can en- 
force payment from the drawer. Vol. 8, p. 
33, July, 1916. 

1281. (Tex.) A gave B his check for 
$100. B indorsed to G, who cashed it with 
Jones, an innocent party. B on discovering 
that C had defrauded him, requested the 
drawee not to pay, which request was com- 
plied with. Opinion: Jones can enforce pay- 
ment from the drawer and prior parties, free 
from the defense of fraud, but cannot com- 
pel the bank to pay. Vol. 7, p. 165, Sept., 
1914. 

1282. (Wash.) A bank cashed a check 
indorsed by the payee and another. Payment 
of the check was stopped because the maker 
received no consideration from the payee. 
Opinion: The bank which purchased the 
check in good faith can enforce payment from 
the drawer, free from the latter's defense 
against the payee. Vol. 7, p. 776, April, 
1915. 

Where instrument is an assignment 

1283. (111.) A draft on a Minnesota 
bank, payable to Henry Brown, was indorsed 
by Brown to an Illinois bank, a holder in due 
course. Before the check was presented, pay- 
ment was stopped. Opinion: In Minnesota, 
where a check is an assignment, the drawer 
cannot countermand payment when in the 
hands of a bona fide holder and the latter has 
a right of action against the drawee bank 
which refuses payment, when in fxmds, be- 
cause of stop order. Vol. 5, p. 372, Dec., 
1912. 

Note: The Negotiable Instruments Act passed 
in Minnesota in April, 1913, has changed this 
rule by providing that the giving of a check does 
not operate as an assignment of funds. This in 
effect gives the drawer the right of stop payments 

1284. (S. C.) Under the law of South 
Carolina, (differing from the large majority 
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of states)^ the drawer of a check has no right 

to stop payment of his check, nnless perhaps 

it was obtained from him bj frand and is 

still in the hands of the payee^ but if the 

check has been negotiated to a bona fide 

holder, the right to countermand would be 

lost. Vol. 2, p, 415, April, 1910. 

Note: The Negotiable Instruments Act passed 
in South Carolina In March, 1914, has changed 
this rule by providing that the giving of a check 
does not operate as an assignment of funds. This 
in effect gives the drawer the right of stop paj- 
menti 

1285. (S. Dak.) In South Dakota, con- 
trary to the rule in most of the states, a check 
is an assignment to the payee which binds the 
bank as soon as presented and, as a conse- 
quence, the drawer cannot coimtermand pay« 
ment, though he may withdraw his balance 
before presentment of the check. Vol. 8, p. 
336, Dec., 1910. 

NoTB: The* Negotiable Instruments Act passed 
in South Dskota in rebmaiy, 1913, has changed 
this rule by providing that the giving of a 
check does not operate as an assignment of funds. 
This in effect gives the drawer the right of stop 
payment. 

Where instnixnent is not an assignment 

1286. (111.) A drew his check for $100, 
payable to B, who indorsed for value to C, 
an innocent holder. Before C presented the 
check A ordered the bank not to pay. Opin- 
ion: In niinois where a check ia not an as- 
signment, the drawer may countermand 
payment of a check and the holder has no 
right of action against the bank thereon, but 
his recourse is limited to the drawer and 
prior parties. Vol. 6, p. 372, Dec., 1912. 



1287. (HI.) The former law in niinoia 
has been changed by the Negotiable Instru- 
ments Law, proTiding that tiie giving of a 
check does not operate to assign the deposit. 
The drawer now has the right to stop pay- 
ment, and the bank is under no liabiliiy to 
the holder for refusing payment, pursuant 
to the stop order. Vol. 2, p. 481, May, 1910. 

1288. (Mass.) A bearer check not being 
an assignment, but merely an order and au- 
thority to the bank to pay, the drawer has 
right to stop payment equally as in case of a 
check payable to order. VoL 7, p. 106, Aug., 
1914. 

1289. (Tex.) A check bears the follow- 
ing notation, ''given as earnest money on land 
trade.'' The bank questions its right to pay 
the instrument without first inquiring as to 
the status of the land trade, also the right 
of the drawer to stop payment. Opinion: 
The eheck would be construed as an uncon- 
ditional order to pay, the notation being a 
mere statement of the consideration for which 
the check was given. If the check operated 
to assign the fund in the bank, as soon as 
delivered, the drawer would have no right of 
countermand, but if it was a mere order on 
an authority to the bank to pay and did 
not have the legal effect of assignment, the 
drawer would have the right to stop payment 
According to the weight of authority in 
Texas, a check does not operate as an assign- 
ment. Vol. 9, p. 496, Dec., 1916. 

Note: The Negotiable Instruments Law pro- 
viding that a check does not operate as an ae- 
signment was passed in Texas In Mareh, 1919. 
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Canadian bank notes and currency 

1290. (Idaho.) Bank which pays out in 
the United States Canadian bank notes which 
have been received by it, must pay tax of ten 
per cent, on all notes so paid out. Vol. 3, p. 
402, Jan., 1911. 

1291. (N. Dak.) A bank in the United 
States which pays out over its counter Can- 
adian bank notes which it has received on de- 
posit is subject to the Federal tax of 10 per 
cent, on all notes so paid out, but a bank in 
the United States mav receive Canadian bank 
notes on deposit and send tiiem to Canada 
for redemption without being required to pay 
tax thereon. Vol. 3, p. 145, Sept., 1910. 

1292. (Wash.) A national or state bank 
which receives on deposit and pays out Can- 



adian currency is liable to the 10 per cent 
tax thereon under U. S. Eev. Stat, Sec. 3412, 
but a bank may receive on deposit and send 
such currency to Candipla for redemption 
without being required to pay tax thereon. 
Vol. 11, p. 167, Sept, 1918. 

Corporation tax law 

1293. (Kan.) The Corporation Tax 
Law passed by Congress on August 5, 1909, 
providing for a tax on incomes for the year 
1909, is enforceable and does not come within 
the definition of ex post facto laws. Vol. 2, 
p. 335, Feb., 1910. 

1294. (Ohio.) A bank in making its 
corporation tax return under the Federal Ex- 
cise Tax Law of August 5, 1909, deducted 
from its gross income the amount paid by it 
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for the state, coiinly and municipal taxes as- 
sessed against its shareholders. The Ck)nmii8- 
sioner of Internal Bevenue contended that 
such taxes paid by the bank on its own stock 
were chargeable to the individual stockholder 
and are not proper deductions from gross in- 
come authorized by the law. Ofvrwon: The 
deduction was not authorized where the tax 
sought to be deducted is levied against the 
shareholder and the bank pays the tax for the 
shareholder. YoL 3, p. 519, March, 1911. 

1295. (PSi.) It is very questionable 
under the Corporation Tax Law whether a na- 
tional bank can deduct from gross income the 
depreciation in premium on United States 
bonds when the depreciation is not evidenced 
by the books, the premium being still carried 
as an asset. Vol. 2, p. 335, Feb., 1910. 

Deduction of government bonds 

See 1325 

1296. (Ky.) Government bonds owned 
by a national bank, whether held for circula- 
tion or for investment, cannot be deducted 
from the taxable value of the sliares. A de- 
cision in Kentucky holds that the Kentudgr 
tax law of 1906 imposes a tax upon national 
bank shares which is payable by tiie bank and 
collectible from the shareholders and not upon 
the capital of the bank, and that the value 
of United States bonds owned by the bank 
cannot be deducted from the assessment. 
The court makes no distinction between bonds 
used as a basis for circulation and bonds held 
as a pure investment. VoL 1, p. 62, Aug., 
1908. 

Deduction of real estate 

1297. (Mass.) In Massachusetts the law 
provides that bank shares shall be assessed to 
the owner in the city or town in which the 
bank is located and not elsewhere, in the as- 
sessment of state, county and town taxes, 
whether such owner is a resident of such city 
or town or not. They shall be assessed at 
their fair cash value on the first day of May, 
first deducting therefrom the proportionate 
part of the value of the real estate belonging 
to the bank, at the same rate as other moneved 
capital in the hwds of individuals is by law 
assessed. The banks pay the tax and have a 
lien on the shares for reimbursement. VoL 
1, p. 170, Nov., 1908. 

1298. (Mont.) A bank does not hold 
title to reel estate, but holds title to one-haU 
the shares of a corporation which owns the 
building in which tiie bank is located. Xhe 



Montana statute on taxation of banks pro- 
vides that the value of the real estate to which 
the bank holds title shall be deducted from 
the total value of the bank shares and the real 
estate assessed to tiie bank. Opinum: The 
statute does not authorize deduction of the 
value of the bank's holding of stock of the 
company which owns the baook building. Vol. 
8, p. 261, Sept., 1915. 

1299. (N. Y.) Banks in New York 
must pay tax, assessed against the share- 
holders, at the rate of 1 per cent, of the tax- 
able value of the shares and in arriving at 
such taxable value the value of real estate 
owned by the bank cannot be deducted, nor 
can the bank deduct the value of real estate 
mortgages owned by it upon which mortgage 
tax has been paid nor the value of govem- 
menty state or village bonds owned by the 
bank. VoL 11, p. 214, Oct., 1918. 

1300. (N* Y.) A bank pays a state tax 
of 1 per cent, on its capital stoek, surplus and 
undivided profits. It is also assessed for 
local and state taxes on its building which is 
part of its capital and surplus. The bank 
objects to the assessment on the ground of 
double taxation of its real estate. Opinion: 
The bank must pay taxes on its real estate, 
notwithstanding such real estate is included 
in the value of its shares upon which 1 per 
cent tax is levied. Vol. 7, p. 220, Oct., 1914. 

Deduction of taxes 

1301. (Idaho.) A bank in Idaho de- 
ducted from its return of income to the Com- 
missioner of Internal Bevenue, under the Cor- 
poration Tax Aet of 1909, the state taxes 
which were paid on its shares for the years 
1909, 1910, 1911, 1912 and 1913. In 1914 
the Commissioner claimed that such taxes 
should not have been deducted and amended 
the return, requiring the bank to pay an ad- 
ditional faix on such amounts. Opinion: 
The Federal decisions hold that sudi state 
taxes paid on shares of stock cannot be de- 
ducted from gross income and the additional 
tax on such amoxmts deducted in previous 
years should be paid on the amended return. 
Vol. 6, p. 822, June, 1914. 

1302. (N. C.) Under a North Carolina 
statute, a tax is assessed against tiie value of 
shares in national banks for school, county 
and municipal purposes to be paid by the 
bank and deducted from dividends. A bank 
questions the right of the state to collect from 
it taxes assessed against certain of its stock- 
holders^ resident in Alabama, where it asserts^ 



169-» 



1303] 



DIGEST OF LEGAL OPINIONS 



Buch stockhoIderB are also compelled to list 
and pay taxes on snch shares under the laws 
of Alabama. Opinion: Under the National 
Bank Act shares of non-residents mnst be 
taxed in the place where the bank is located 
and ''not elsewhere/' It would, tiierefore, 
be unlawful to tax such shares in Alabama 
and there would be no double taxation. It is 
lawful for a state to require a national bank 
to collect the tax out of the shareholder's 
diyidends and pay it as his agent YoL 2, 
p. 374, March, 1910. 

1303. (Tenn.) A bank in Tennessee in 
making its return under the United States 
Income Tax Law, deducted as expenses from 
its gross income the taxes assessed against its 
shareholders, but paid by the bank to the 
state. A provision of said law allows a cor- 
poration to deduct from the gross income ''aU 
sums paid by it within the year for taxes im- 
posed.'' The department of Internal Bev- 
enue claimed that such deduction was not 
lawful. Opinion: Where taxes are assessed 
against bank stockholders as upon their prop- 
erly, though paid by the bank, the Federal 
courts hold the bank cannot deduct the taxes 
so paid from its gross income, such taxes not 
being assessed against the corporation or 
its property. Vol. 7, p. 774, AprU, 1915. 

Discrimination in aasesament 

1304. (Miss.) A bank complains 
against discrimination of the state in taxing 
national bank stock on full book value, while 
real estate and other kinds of property are 
taxed only on a small percentage of actual 
value. Opinion: The taxation of national 
bank shares at a higher rate than moneyed 
capital invested in real estate, stock and ol^er 
lands of property, has been held not a viola- 
tion of the anti-discrimination provision of 
Section 529, U. S. Revised Statutes, where 
the '^oneyed capital" so under-taxed is not 
used in competition with that of national 
banks. Vol. 9, p. 909, May, 1917. 

1305. (Okla.) In some parts of the 
state of Oklahoma, national bank shares are 
assessed for purposes of taxation at full val- 
uation of 100 per cent., while in other parts 
of the state, shares of state and national 
banks are assessed at only 65 per cent, of 
their actual value. A national bank assessed 
at full value claimed that it has been dis- 
criminated against and demands relief. 
Opinion: In order to get relief from such 
discrimination the national bank would have 
to prove at least three things — (1) that the 



under-valued capital in one part of the state 
is in competition with the fully valued na- 
tional bank shares in another part; (2) that 
such undervaluation constitutes a discriminsr 
tion in the proportionate amout of taxes lev- 
ied for state purposes, as distinguished from 
county and city purposes; and (3) that such 
discrimination is systematic and intentional, 
and not merely desultory and accidentaL 
VoL 3, p. 682, April, 1911. 

Erroneous return 

1306. (Tenn.) Under the Corporation 
Excise Tax Law of 1909 and the Income Tax 
Law of 1913, where there is an erroneous re- 
turn, discovery of the error must be made by 
the Conunissioner of Internal Bevenue with- 
in three years from the time the return is due. 
VoL 7, p. 776, April, 1915. 

Federal income tax law 

1307. (Porto Rico.) The Federal In- 
.oome Tax Law, approved September 8, 1916, 

is not xmconstitutional because it imposes a 
tax of 2 per cent, upon incomes received dur- 
ing 1916, prior to the enactment of the law. 
VoL 9, p. 668, Feb., 1917. 

Tax for fraction of year 

1308. (N. Dak.) The stockholders of a 
state bank organized after April 1 are not 
liable to taxation for the current year, accord- 
ing to a statute passed in North Dakota in 
1913. VoL 9, p. 749, March, 1917. 

Occupation tax 

See 1321 

1309. (Idaho.) A national bank cannot 
be forced to pay an occupation tax imposed 
by the state. It has been repeatedly held that 
a state has no power to tax national banks 
except as Congress permits, and Congress has 
not authorized any taxation of national banks 
by the states, except as to real estate, but only 
a taxation upon tne shares of national banks 
to the individual shareholders, subject to cer- 
tain restrictions. VoL 1, p. 169, Nov., 1908. 

1310. (Okla.) States or municipalities 
have no power to impose s]iecial or occupa- 
tion taxes upon national banks. VoL 8, p. 
468, Feb., 1911. 

Taxation of choses in action 

1311. (Okla.) Oklahoma session law 
passed in 1917 providing for payment of a 
tax on bonds, notes and choses in action and 
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exdnding from the courts all such instm- 
ments not registered and upon which the tax 
is not paid in accordance with the Act, has for 
its underlying purpose the taxation of a class 
of intangible personal property which would 
otherwise escape taxation. Begistration is 
compulsory. It does not provide for double 
taxation of banks holding such bonds, notes 
or choses in action. A similar law exists in 
Connecticut, and there is a general movement 
among the states to provide methods by which 
a larger share of personal property is subject 
to taxation. Vol. 10, p. 44, July, 1917. 

Penalty for delayed return 

1312. (Miss.) A bank mailed its cor- 
poration tax return to the Collector of Inter- 
nal Bevenue on March 1st. The same was 
not received by the collector until a day late 
and a penalty of fifty per cent was imposed. 
Opinion: That the return was made on 
March Ist by placing it in the post-office at 
that time. The safest course is for the bank 
to pay the tax, plus the penalty, under pro- 
test and to request of the Commissioner of 
Intemd Bevenue that the penalty be re- 
mitted, because the facts do not warrant the 
imposition of such a heavy penalty. VoL 8, 
p. 10, July, 1910. 

1313. (Okla.) A bank made its annual 
return for the Federal corporation tax before 
March 1, 1911, but through an error of its 
mailing clerk, made unintentionally, the re- 
turn did not reach the collector until March 
4, 1911. The law requires a return to be 
made on or before March 1st and in case of 
'^refusal or neglect" authorizes a penalty of 
fifty per cent, additional. The collector in- 
sists on collecting a substantial penalty. 
Opinion: There being no wilful neglect by 
the bank, a fifty per cent, penalty seems un- 
just and should be remiti;ed. The proper 
course is to write the Commissioner of Inter- 
nal Bevenue at Washington unless a compro- 
mise is made with the collector. - Vol. 4, p. 
152, Sept., 1911. 

Savings deposits not exempted 

1314. (N. Y.) Opinion that savings de- 
posit in interest department of national bank 
not exempted from taxation by provision of 
tax law of New York exempting '^e de- 
posits in any bank for savings which are due 
depositors.'' VoL 7, p. 100, Aug., 1914. 

1315. (Pa.) The statutes of Pennsyl- 
vania do not exempt savings deposits from 
taxation and such deposits are subject to the 



four miU tax for state purposes as part of the 
personal properly of the depositor under the 
Act of May 11, 1911. Vol. 9, p. 910, May, 
1917. 

Secured Debts Tax Law of New York 

1316. (N. Y.) The question is raised 
whether national and state banks, because of 
the 1 per cent tax on bank shares in lieu of 
all other taxation, except real estate taxed 
directly to the bank, do or do not come under 
the provisions of the newly enacted Secured 
Debts Tax Law of New York because of se- 
cured debts owned by the bank; and whether 
there is any difference in the status of nation- 
al and state banks in this regard. Opini<m: 
A national or state bank owning secured ddbts 
is not taxable xmder the Secured Debts Tax 
Law, the latter because exempted from all 
taxation on personal properly by Section 24 
of the Tax Law, in view of the tax on shares^ 
and the former class of banks for the addi- 
tional reason that tiiie state cannot, in any 
event, tax a national bank upon its personal 
property. Vol. 8, p. 417, Nov., 1916. 

Stamp tax 

1317. (Ark.) A note was made and 
dated prior to December 1, 1914, but nego- 
tiated to the payee bank on or after that date. 
The Federal Act of October 22, 1914, pro* 
vides among other things for a stamp tax on 
promissory notes to be levied on and after 
December 1, 1914. Opinion: The promis- 
sory note required a stamp to be cancelled as 
of the date of delivery to the bank. Vol. 7, 
p. 494, Jan., 1916. 

1318. (Md.) Under the War Bevenue 
Act of 1914, a stamp tax of $2 per $100 is 
placed on a promissory note and there is no 
tax on the mortgage securing said note. VoL 
7, p. 380, Dec., 1914. 

1319. (Minn.) All promissory notes, 
including demand notes, are subject to stamp 
tax of 2 cents for $100 or fraction thereof, 
except that promissory notes issued on or 
after April 6, 1918, secured by United States 
bonds and obligations issued after April 24, 
1917, are exempt from stamp tax. VoL 11, 
p. 392, Jan., 1919. 

1320. (N. J.) A transferred shares of 
stock to B with a 10 cent Internal Bevenue 
stamp a£5xed. A new certificate was issued 
to B and the old certificate was cancelled. 
The question was raised whether or not the 
new certificate required a 10 cent stamp« 
Opinion: Under a ruling by the Gommis- 
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sioiier of Internal Bevenue, no stamp is le- 
qniied on the new certificate. VoL 7, p. 
495, Jan,, 1916. 

State taxation of national banks 

See 1S04, 1806 

1321. (Cal.) A state or city has no 
power to impose a license or pririlege tax 
upon the national banks. VoL 7, p. 804, 
Nov., 1914. See 1309, 1310. 

1322. (Mo.) Income Tax Law of Mis- 
Boori imposing one-half of 1 per cent tax 
upon net incomes of individuals and corpor- 
ations is inapplicable to national banks and 
not enforceable against such institutions, as 
the states cannot tax national banks except 
as Congress permits and Section 6219, U. S. 
Bev. Stat, which is the measure of permis- 
sion by Congress, does not authorize such a 
tax. voL 11, p. 440, Feb., 1919. 

1323. (N. C.) An incorporated town in 
North Carolina has the right to assess for 
town purposes the stock of national bank 
shareholders owned by non-residents of the 
state and to require the bank to pay the taxes 
so assessed. Vol. 9, p. 503, Dee., 1916. 

1324. (Okla.) A county tax assessor 
sought to compel a national bank officer to 
furnish a list of the names of shareholders 
and the number of shares held by each. 
Opinion: Under the Oklahoma statute, the 
county assessor had the right to compel the 
bank officer to furnish the Ust The Supreme 
Court of tile United States has upheld such 



right in a state official, acting pursuant to 
state law. It has been held that national 
banks are subject to state legislation, except 
where such legislation is in conflict with 
some act of Congress or where it tends to 
impair or destroy the utility of such bonks 
as agents or instrumentalities of the United 
States, or interferes with the purpose of their 
creation. VoL 9, p. 146, Aug., 1916. See 
872. 

1325. (S. C.) It would seem that a 
state has a right, in providing for the taxation 
of national bank shares, to permit the owner 
to deduct the value of non-taxable state bonds 
owned by the bank, although denying to the 
shareholder the right to d^uct the value of 
non-taxable United States Government bonds 
so owned, the refusal to permit such dedu(^- 
tion in tlie latter case being upheld by the 
Supreme Court of the United States. Vol. 
9, p. 410, Nov., 1916. 

Transfer tax of decedent 

1326. (N. J.) A deposit of a non-resi- 
dent decedent in a New York Savings bank 
is subject to the Transfer Tax. The same 
rule applies to similar deposits in a Trost 
Company. Vol. 3, p. 676, May, 1911. 

Treasury notes subject to taxation 

1327. (N. C.) United States Treasury 
notes are subject to state taxation as money 
on hand or on deposit VoL 7, p. 898, May, 
1915. 



TRADE ACCEPTANCES 



Acceptance pajrable at bank in another 

locality 

1328. (N. Y.) In view of the role of 
law that an acceptance made payable at an- 
other place varies the terms of the bill as 
drawn and discharges non-consenting parties, 
it has been thought desirable to have inserted 
in tiie instrument a clause protecting the 
holder. Opinion: The following clause is 
suggested : ^^he drawee may accept this bill, 
payable at any bank, banker or trust company 
in the United States which he may desig- 
nate/' This clause wUl operate te hold the 
drawer and indorsers liable to the holder who 
takes an acceptence payiable at a bank in an- 
other state. Vol. 10, p. 461, Dec., 1917. 

Completing signature of ckawer after 

acceptance 

1329. (N« Y.) It has been the custom 
among merchants to send out trade accep- 



tances with only a printed signature of the 
drawer, as for example ''Smil£ Manufactur- 
ing Company,^' underneath which is a blank 
line starting with the word **By." After the 
acceptor has signed and mailed the instru- 
ment back to we drawer tiiere is added in 
pen and ink after tilie word 'TBy*' the words 
"John Smith, Treasurer.*' The purpose of 
the foregoing is to protect the instrument 
should it be lost in the mail or otherwise fall 
into improper hands. The question is raised 
whether there has been a material alteration 
which would entitle the acceptor to repudiate 
his obligation. Opinion: The completion of 
the drawer's signature after the instrument 
has been returned, accepted, would not be a 
material alteration within the meaning of the 
law. There is no change in the number or 
relations of the parties and no change in the 
legal effect of tiie instrument and further- 
more, the execution of the instrument by the 
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acceptor, with the blank unfilled, would con- 
stitate an implied authority to the drawer to 
fill in the blank wiili his completed dgnatore 
upon return of the instrument to him. Vol. 
10, p. 626, Jan., 1918. 

Effect of mechanic's lien rights 

1330. (N. Y.) The question has arisen 
as to the status of the material man who takes 
a trade acceptance to cover shipment made 
to a contractor for use in construction work. 
Does he thereby lose any mechanic's lien right 
which he would have had under the open 
book account system? Does he become a 
money creditor in place of a creditor for ma- 
terial? Opinian: The material man who 
ti^es a trade acceptance for material supplied 
does not tiiereby lose mechanic's lien right 
which he otherwise might have. The ri^t 
to enforce the lien would, however, be sus- 
pended until maturity of the acceptance and 
a pre-requisite to sach right of enforcement 
would be a tender of the return of the trade 
acceptance as a condition precedent. If he 
has negotiated same and cannot return it, the 
mechimie's lien right would not be enforce- 
able. Vol. 10, p. 691, Feb., 1918. 

N^otiability 

1331. (Cal.) When a trade acceptance is 
not paid when due, the acceptor is liable for 
the principal and interest. The drawer is 
also liable, provided the necessary steps upon 
dishonor are taken. Under the provisions of 
the California statute a trade acceptance is a 
negotiable instrument. Vol. 9, p. 601, Dec., 
1916. 

1332. (IlL) A firm in Chicago has pre- 
pared a form of trade acceptance, using the 
standard form, but changing it to read: ^'Ac- 
cepted (date.) Payable at (designated bank 
or trust company) with Chicago or Kew 
York exchange.'^ A bank desires to know 
whether the addition of the words ''with Chi- 
cago or New York exchange" will destroy the 
negotiability of the acceptance. Opinion: 
The insertion of the words will not affect ne* 
gotiability. The Negotiable Instruments 
Act expressly provides: "Sec. 2. The sum 
payable is a sum certain within the meaning 
of the act, although it is to be paid x x x 
4, with exchange, whether at a fixed rate or 
at the current rate x x x .'' VoL 11, 
p. 89, July, 1918. 

1333. (Bilinn.) A business house uses 
the regular form of trade acceptance and 
prints on the face of the acceptance the fol- 



lowing words: "5 per cent, discoimt will be 
allowed if this acceptance is taken up within 
thirty days from date.'^ The business house 
holds the acceptance until the thirty-day 
period has expired. If the buyer sends them 
the money they allow him 6 per cent, dis- 
count, cancel the trade acceptance and return 
it to him. If he does not pay in thirty days 
they offer the trade acceptance to the bank 
for discount. At the time the acceptance is 
thus offered, the discount clause means noth- 
ing, for the discount period has expired. The 
bank, however, desires to be sure that the ne- 
gotiability of the acceptance has not been de- 
stroyed by the added words. Opinion: A 
Minnesota case holds that a provision of this 
character does not affect negotiability, it 
being stated that it did not ms^e the instru- 
ment uncertain as to amoimt. On the other 
hand a decision in North Dakota holds that 
such a provision renders an instrnment non- 
negotiable. Although the courts take differ- 
ent views on the proposition, the Minnesota 
court seems to hold the better view. VoL 11, 
p. 39, July, 1918. 

Trade acceptance propaganda not in re- 

stnunt of trade 

1334. (N. Y.) Various trade associa- 
tions have adopted or are about to adopt res- 
olutions recommending to their members, in 
effect, that trade acceptances be substituted 
for open accounts and thai uniform terms of 
credit based upon trade acceptances be 
adopted. The question is asked whether co- 
operation along the lines covered by the reso- 
lutions is in contravention of the Sherman 
Anti-Trust Law. Opinion: Sec. 1, Act July 
2, 1890, provides that "Every contract, com- 
bination in the form of trust or otherwise, or 
conspiracy in restrain of trade or commerce 
among the several states, or with foreign na- 
tions, is hereby declared to be illegal. Every 
person who shall make any such contract or 
engage in any such combination or conspir- 
acy, shall be deemed guilty of a misdemean- 
or,'* etc. No violation of the foregoing would 
result. The action contemplated by the trade 
associations would tend to promote rather 
than restrain interstate trade. It, of course, 
is not contemplated that members or others 
not adopting the scheme should be boyootted 
and refused all manner of credit, which would 
present a different situation. VoL 10, p. 
376, Nov., 1917. 

Overdue trade acceptance payable at bank 

1335. (N. Y.) A makes his trade ac- 
ceptance payable at a bank and at maturity 
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makes payment to the holder but allows the 
latter to retain the acceptance. The holder 
in defrand of A, presents the acceptance to 
the bank after maturity and receives payment 
and it is charged to A's account. Shoidd the 
bank require an express instruction from the 
maker before making payment? Opinion: 
The safest course for the bank is to obtain 
the express instruction from the maker before 
payment of the trade acceptance. It is a 
serious question, still undecided by the courts, 
whether the authority of the bank to pay con* 
tinues after maturi^ and whether the fact 
that the trade acceptance is overdue when 
presented at the bank is not sufBcient to put 
the bank upon inquiry of the acceptor beiore 
making payment YoL 10, p. 849, June, 
1918. 

1336. (Wash.) Where a note or trade 
acceptance maturing at a fixed or determin- 
able future time is made payable at the 
maker's bank and is not presented for pay- 
ment imtil after the due date, opinions differ 
as to the authority of the bank to pay without 
express instructions from its customer. An 
Australian decision that the bank's authority 
to pay continues after maturity until counter- 
manded, is not regarded as controlling in this 
country. The precise point has never been 
decided in this country. It would be desir- 
able to pass an amendment of the Negotiable 
Instruments Law which would provide a de- 
finite rule on this point. Such an amend- 
ment has been passed in Missouri as follows: 
^^Where the instrument is made payable at a 
bank it is equivalent to an order to the bank 
to pay the same for the account of the prin- 
cipal debtor thereon, but where tiie instru- 
ment is made payable at a fixed or determin- 
able future time, the order to the bank is 
limited to the date of maturity only.'* Or it 
might prove more advantageous for ihe 
amendment to provide that a bank may pay 
overdue acceptances and notes within a rea- 
sonable time after maturity. Vol. 10, p. 
711, April, 1918. 

Payment by acceptor's bank 

1337. (N. Y.) The question has arisen 
whether, when a trade acceptance is made 



payable at a bank, the bank has the right to 
charge the amount up against the acceptor's 
account upon presentment at maturity, with- 
out express instructions from the maker of the 
acceptance, the same as it would charge up 
a customer's check upon payment. Opinion: 
Section 87 of the Negotiable Instruments Act 
provides: ''Where &e instrument is made 
payable at a bank, it is equivalent to an order 
to the bank to pay the same for the account 
of the principal debtor thereon." Under this 
provision the bank would not only be aatiior- 
ized, but it would be its duty, where the ac- 
ceptor's funds were sufficient to pay the ac- 
ceptance upon presentment at maturity with- 
out express instructions from the maker to 
that end. In Illinois, Nebraska, South Da- 
koti^ Kansas and Minnesota, the above quoted 
section has been either omitted or repealed 
and therefore in those states some express 
instinctions from the customer would be 
necessary before the bank could pay his 
acceptance, unless the bank itself owned the 
acceptance, in which case it would be chai{;e- 
able to the customer's account by way of set 
off. VoL 10, p. 461, Dec, 1917. 

Seller'a right of replevin 

1338. (N. Y.) The seller of goods re- 
ceiving a trade acceptance asks if he is in any 
worse position so far as his right of replevin 
goes llian the seller of goods who simply 
charges the purchase price to the purchaser on 
an open account. Opinion: In any case 
where ^oods have been sold and delivered, and 
an action of replevin would lie on behalf of 
the seller because of some breach of contract 
or fraud entitling him to annul the contract 
and seize the goods as still his property, the 
only difference between the position of the 
seller who takes a trade acceptance and one 
who has charged the amount in open ac- 
count, would seem to be this : In an action of 
replevin where a trade acceptance has beioi 
taken and the seller seeks to rescind the con- 
tract, a pre-requisite would be a tender of the 
return of the instrument as a condition pre- 
cedent to the right of recovery. Vol. 10, p. 
461, Dec, 1917. 



TRANSFER OF STOCK 

See 220, 236, 240, 241, 463, 464 



Book transfers 

1339* (Kan.) The owner of fifty shares 
of national bank stock seeks to divide the 
same equally among his five children. He 



assigns each certificate in blank, leaving them 
in a safe deposit box to be delivered upon his 
death. The purpose is to avoid payment of 
the national inheritance tax. Can the bank 
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legally transfer said stock without making 
a transfer on the books? Opinion: A valid 
gift of bank stodk may be effected by delivery 
of same to the bank to be delivered to the 
donee upon death of the donor, provided 
there is an absolute and nneqnivocal sur- 
render by the donor of dominion over the 
stock and it is clearly indicated that the bank 
is constituted trustee of the donee and not 
mere agent of the donor. Begarding the 
bank as trustee, the necessity of transferring 
the stock on the books could possibly be dis- 
pensed with. In case of sale of baiik stock 
it has been held that title to national bank 
shares is transferred by delivery of the cer- 
tificate with power of attorney indorsed in 
blank, without the necessity of transfer on the 
books and presumably the same rule would 
apply to a gift of bank stock. VoL 11, p. 
41, July, 19J8. 

1340. (N. J.) A signed a transfer and 

Sower of attorney on a stock certificate and 
eUvered it to B for value. Before B had 
the stock transferred on the books of the cor- 
poration, A died. Ownion: A's subsequent 
death did not affect B's rights to a transfer on 
tiie books. In a case miere A's death oc- 
curred before the delivery of the certificate to 
B, it is doubtful if the subsequent delivery 
would be effectual. YoL 6, p. 312, Nov., 
191IJ. 



1341. (N^ C.) It is not necessary, under 
the law of North Carolina, for a bank holding 
shares of a Nortii Carolina corporation as 
collateral security to have the same trans- 
ferred on the books of the corporation. 
Transfer on the books is not necessary to 
protect the stock against the attaching cred- 
itors of the pledgor. VoL 1, p. 268, Jan., 
1909. 

1342. (N. Dak.) A bank in North Da- 
kota loaned money upon a pledge of stock of 
a corporation in Montana. Being unable to 
collect the loan, the bank requested that the 
stock be transferred on the books of the cor- 
poration and a new certificate issued to it in 
exchange for the original one. The corpor- 
ation refused the request, stating that at a 
directors' meeting it was decided to cancel the 
certificate of stock, as the stockholder had not 
lived up to his agreement with the corpora- 
tion. Opinion: The bank has the right, upon 
the default of the pledgor, to have the stock 
transferred upon the books of the corporation 
and a new certificate is issued to it, upon com- 
pliance with the statutory requirements, and 
the corporation is estopped from alleging the 
invalidity of the stock because the holder 
did not live up to his agreement with the cor- 
poration. Vol. 11, p. 278, Nov., 1918. 



MISCELLANEOUS 



Attomejr'a delay in bringing suit 

1343. (Fla.) An attorney following his 
client's instructions, sued and recovered 
judgment from A, the maker of a note. The 
judgment against A was worthless, but the 
JEimount was recoverable from two bondsmen 
who had become sureties for A. Through 
the attomey^s negligence the bondsmen were 
not sued and later one died and the other 
became a bankrupt Opinion: Where attor- 
ney has specific instructions to proceed 
against bondsmen, or, without specific in- 
sfaructions, is under duty to take necessary 
legal steps to enforce liability and negligentiy 
puts off bringing suit until claim against 
bondsmen becomes worthless, he becomes 
liable to client for damages suffered. VoL 
6, p. 214, Sept, 1913. 

Contract to pay commisaion on sale 

1344. (Ga«) A entered into a written 
contract with a real estate agency, 



the agency was given power of attorney to 
sell A's house for $1,000 within thirty days, 
and upon cancellation of the contract by A 
before ite expiration A was obliged to pay 
the agency the five per cent conmiission. A 
cancelled the contract and the agency de- 
manded the commission. Opinion: The 
agency may recover the commission, because 
the contract was f oxmded upon sufficient con- 
sideration. A employed the agency as brok- 
ers to seU, and such employment was sufficient 
consideration to support A^s promise. VoL 
5, p. 757, May, 1918. 

Right to change name 

1345. (Cal.) A man having the name 
^adasci'' wanted to change his name to 
'^adasche.'^ The deeds to his property, his 
notes, mortgages and insurance policies were 
executed in his original name. The question 
was raised by a bank as to whether it was 
safe in accepting such instruments as col- 
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lateral from the holder whose name was 
changed without court order. Opinion: The 
man has a common law right to change his 
name without court order but in transferring 
his property and contract rights there may 
be difficolty in proving identity and it would 
be more desirable to obtain a court order, 
making the change a matter of record and 
proof 9 unless the names are to be refinrded as 
tdem sonans, when such difficulty of preying 
identily woiQd not arise. It is unsafe for a 
bank to accept the instrument as collateral 
because of the difficulty of proof of identity 
which could be obviated by a court order. 
Statutes providing for a change of name by 
judicial pnxseeding do ^ot afFect, but are in 
aid of the common law right by affording an 
easier means of proof of identity. VoL 8, p. 
702, Feb., 1916. 

Voting power of American Bankers Asso- 
ciation delegate 

1346. (Va.) Opinion that under the 
constitution of American Bankers Associa- 
tion and also of Virginia Bankers Associatitn 
a delegate is entitied to but one vote upon any 

Question, even though he may represent as a 
elegate more than one member institution. 
Vol. 4, p. 91, Aug., 1911. 

Payment and credit of overdraft aa 

deposit 

See 297, 208 

1347. (Wis.) John Smith has an ac- 
count at Bank A and presents the check of 
Jones drawn on the same bank at the paying 
toller's window and receives cash for the 
same. Jones had not sufficient deposit to 
protect the check and the bank asks if it can 
charge back the overdraft to Smith's account. 
Opinion: The great weight of authority is to 
the effect that a payment of a check to a 
bona fide holder in the ordinary course of 
business by the bank upon which it is drawn, 
under the mistaken belief that the drawer 
has funds in bank subject to check, is final 
and irrevocable and not such payment under 
mistake of fact as will permit the bank to 
recover the money so paid. Bank A having 
paid Jones' overdraft to Smith in cash, the 
latter is not liable to refund the money and 
the bank cannot charge the same to lus ac- 
count VoL 6, p. 625, Mar., 1914. 

1348. (Wis.) John Smith deposits with 
the receiving teller of his bank a check drawn 
on the same bank. and receives credit for the 
same. Later it appears that the maker of 



the check had not sufficient funds to protect 
the check. The bank asks if it can right- 
fully charge back the overdraft to Smith's 
accoimt. Opinion: Where an overdraft of 
one depositor is offered for deposit by anotfaeg 
and credited to the tatter's account, ihe l^al 
effect, according to a number of autiioritiea 
is the same as if the money was first paid 
out and redeposited; in other words, the 
payment by credit to account is final and 
irrevocable. But in California the courts 
hold that a bank which receives a deposit of 
a check drawn on the same bank takes the 
same for collection from itself and can caned 
the credit upon discovering on the same day 
that it is an overdraft And (according to a 
Pennsylvania case) where a depositor knows 
that the drawer has no funds he is guilty of 
fraud which will justify charging l£e dbed: 
back. Furthermore, as was held in a New 
York case, it is competent for the bank to 
credit the depositor's account conditionally, 
that is upon condition that if upon examina^ 
tion the check is found not good it will be 
charged back. And a recent decision in the 
Court of Appeals of Missouri is to ihe effect 
that where tiie bank can prove a custom to 
charge back, this will entitie the bank to 
cancel the credit In the light of the forego- 
ing. Bank A cannot charge back to the ac- 
count of Smith the check of another depositor 
which has been placed to his credit upon 
later discovering such cheek is an overdraft 
unless (1) Smith knew that the che<^ was 
not good at the time he deposited it, or 
'2) Bank A had an agreement with Smith 
at the deposit should be conditional upon 
examination as to the stete of the drawer's 
account, or (3) Bank A can prove an estab- 
lished custom among the banks of the city 
known to Smith of charging back later in the 
day if the deposit is found to be an overdraft 
The latter is on the authority of the Misso^ 
case and may not be universally followed. 
To protect the bank in sueh cases it would 
seem advisable to print a notice in the pass- 
books or on the deposit slips of customers to 
the effect that such deposite will be credited 
conditionally and if not found good at the 
close of business will be charged back and 
depositors notified. VoL 6, p. 626, Max., 
1914. 

1349. (Wis.) John Smith deposite in 
Bank A a check of Jones drawn on a New 
York bank and receives credit for the same. 
Payment of the cheek is refused by tibe New 
York bank. Bank A asks if it can charge 
back the item to Smith's account It also 
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asks if Smith had received cash could his ao- 
connt still be charged. Opinion: The bank 
of deposit has the right to charge the amount 
back to Smith's accoTmt, but care must be 
taken to preserve Smith's liability as in- 
dorser^ aasuTning he has transferred title to 
the bulk and not merely deposited it for col- 
lection. Smith being duly charged as in- 
dorser^ he would be indebted on the check 
to tiie bank and even though cash had been 
paid to him, the bank would have the right to 
set off such indebtedness to his account VoL 
^, p. 626, Mar., 1914. 

1350. (N. Y.) In Oddie v. National 
Ciiy Bank, 46 N. T., 735, the court held 
that where the check of one depositor is de- 
posited by another, and the teller gives him 
credit therefor, sudi credit cannot 1^ revoked 
upon finding the check was not good. A New 
York bank complains that this decision seems 
unfair and is contrary to the decisions of 
other states. It asks if this decision is still 
law in New York, and if it would be possible 
for a bank to protect itself by some sort of 
contract or agreement printed in its pass- 
books or on ite deposit slips or both to {he 



effect that all checks received on deposit are 
subjeet to final payment O^nion: The rule 
established in Oddie v. National City Bank 
that a credit in a depositor's passbook of an 
overdraft of another depositor is final and 
irrevocable has not been overturned in N§w 
York. Decisions in other states conflict 
The same rule has been held in Alabama and 
Pennsylvania. On the other hand, in Gali- 
f omia, it has been held that 'Vhen a check 
on the same bank is presented by a depositor 
with his passbook to the receiving teller, and 
he merely receives the check and notes it in 
the passbook, nothing more being said or 
done, this does not of itself raise the pre- 
sumption that the check was received as 
cash or otherwise tiian for collection.'' This 
rule is the more equitable one, but it cannot 
be said to be the law of New York ; therefore 
it would be advisable to print on the deposit 
slip and probably also in the passbook . a 
properly worded clause giving the bank the 
right to charge back a wronglv credited over- 
draft on itself at any time l^fore the close of 
business on the same day. Vol. 6, p. 696, 
Mar., 1913. 
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170 ni. App. 284. Northwestern Marble etc, Co. 
y. Carlson, 188 N. W. (Minn.) 1014. Pollard y. Flrit 
Nat Bk., 47 Kans. 406. 
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Rflffht of pnrclia«er of stoclc to dlTldend 

_8 Hyatt y. Allen, 56 N. Y. 558. Jones y. Terpe 
ante ft B. B. Co., 57 N. Y. 196. Bmndage t. 
Bmndage, 65 Barb. (N. Y.) 897. Gemmel y. Dayls, 
75 Md. 546. Utlca Bk. y. SmaUey, 2 Cow. (N. X) 
770, 780. 

Sivnatnre to corporation note 



_4 Castle y. Belford Foundry, 72 Me. 1Q7. 

raper y. Mass. Steamheatlng Co., 87 Mass. 888. 
485 Casco Nat. Bk. y. Clark. 189 N. Y. 807. Bk. 
y. Wallace, 150 N. Y. 455. Dnnbar Box ft Lumber 
Co. y. Martin. 103 N. Y. S. 91. Megowan y. Peter- 
son, 173 N. Y. 1. 

489—437 Heffner y. BrowneU, 70 Iowa 591, 75 
Iowa 341. Shayer y. Ocean Mining Co., 21 Cal. 45. 
Day y. Bamsdell. 52 N. W. (Iowa) 208. Casco I^at 
Bk. y. Clark, 189 N. Y. 807. 

438 Bean y. Pioneer Mining Co^ 66 Cal. 458. 
Mlers y. Coates. 57 111. App. 216. Castle y. Belfast 
Fonndry Co., 72 Me. 167. Draper y. Mass. Steiipi- 
heatlng Co., 87 Mass. 388. English etc, Iny. Co, t. 
Globe Loan & Tr. Co., 97 N. W. (Neb.) 612. 

Votinff control by fraction of aharo 

43Q-— 440 Vandry y. New Orleans Cotton Exch.. 
f McGloln (La.) 154. 10 Cyc 831, Matter of 
Pioneer Paner Co., 86 How. Pr. (N. Y.) 111. Times 
y. Hestenyille etc., Pass. B. Co., 149 Pa. 70. 




Union Nat Bk. y. Oceana Co. Bk., 80 111. 212. Qage 
Hotel Co. y. Union Nat Bk» 171 111. 581. Fixk 
Nat. Bk. y. Keith, 183 111. 475 — Effect of notice to 
Bank of check before presentment. Meyers y. Uqlon 
Nat. Bk., 27 Hi. App. 254. Bk. of Antlgo y. Union 
Tr. Co., 149 ni. 843. Jacobson y. Bk. of Commerce, 
66 111. App. 870. Wyman y. Fort Dearborn Nat Bk., 
181 III. 279. Harrington y. First Nat Bk., 85 HL 
App. 212. Other questions : Brown y. Leckle, 48 Til, 



DKATH AlfD DBCBiDBlfT'S BSTATE 

Pajrment of deposit to ■Jmlnlstrator 

^1 8cndd|»r y. Trenton Bay. Fond Soc, 5 K. 1. 
«~. 154. Boona y. Cltisens Say. Bk^ 84 N. T. «L 
Bchnlter y. Bowery Say. Bk., 117 N. Y. 125. 

Rli^t to er«dlt decedent's neeenmt 

442 14 Cyc 109. 

Deed for nnnntty 

444 Gallai^er y. Herbert 117 HI. 160. 2 Stori'i 
Eq. Jnr. Sees. 18, 15 et seq. Willis y. Gay, 48 To. 

Dellyery of deed after dentk 

445 Bnrkey y. Bnrkey, 175 8. W. (Mo.) 623. Ut- 
Shaw y. Latohaw, 266 111. 44. Terry y. Glover, U8 
S. W. (Mo.) 887. 

Diapoua of funds of tntcetnte Ut knnk 

446 Comp. SUt N. J^ Sec 169. p. 8874. Btila 
y. Latham, 61 Iowa 174. Marrln y. Maryin, » 
Iowa 699. Dnrland y. Dnrland, 67 Kans. pi 
Hecht*s Estate. 9 Pa. Co. Ct Bep. 564. In re flit 
of Bnnyon, 137 Wis. 634. Bishop on liarriase 4 
Dlyorce, Sec 661. In re Bunyon's Eat., 12 N. J^ L 
Jl. 15. . 

AnthorttT to reneyr notes of teetntor 

447 Lynch y. Kirby, 65 Ga. 279. CaroU y. DstIA- 
son, 28 La. Ann. 428. Yerger y. Foote, 48 Miss. 62. 
Stirling y. Winter, 80 Mo. 141. Hellier y. Lord, 55 
N. J. L. 357. Whltten y. Fincastle Bk., 100 Va. Md 
Montreal Bk. y. Buchanan. 82 Wash. 480. Boggs ▼. 1 
Wann, 58 Fed. 681. Hlgglns y. Drtggs, 21 Fla. 103. ^ 
Harrison y. McClelland, 57 Ga. 581. Stadebaker t. 
Montgomery. 74 Mo. 488. White Sulphur Springs t. 
Collins. 17 Mont 438. Schmlttler y. Simon, 101 N. 
Y. 554. Darling y. PoweU. 20 BClsc (N. Y.) 240. 1 
Parsons Bills & Notes, 161. Pumpelly y. Phelps. 40 
N. Y. 59. Taft y. Brewster, 9 Johns (N. Y.) 381 
Forster y. Fuller, 6 Blass. 58. Hills y. Banister, J I 
Cow. (N. Y.> 81. Comthwaita y. First Nat Bk., 57 | 
Ind. 268. McCalley y. WUbnm, 77 Ala. 549. Brlg&t- 
weU y. Jordan, 74 Ga. 486. Stewart y. Dayls, IB ' 
Ind. 74. Kingman y. Soule, 182 Mass. 285. Shtf i 
y. Shlff. 20 La. Ann. 269. Johnson y. Union Bk., ST 
Miss. 526. Farmers Nat Bk. y. Griel, 12 Lane Lav 
Bey. (Pa.) 28. WUliamson's Appeal. 94 Pa. 281. 
Fehllnger y. Wood, 134 Pa. 522. Flnck y. Hager. 51 
Pa. 459. Morehead Banking Co. y. Moretaead. 122 

N. C. 818. Brown y. Falrchild, 100 N. B. (liass.) 
556. Harris y. Woodard, 65 S. B. (Ga.) 250. 

Heir'* note for deeedent** debt 

448 Williams y. Nichols, 76 Mass. 88. Underman 
y. Farquharson, 101 N. Y. 484. Pazson y. Nl^jP* 
20 AU. (Pa.) 1016. Alger y. Scott 54 N. Y. 14 
Comer y. Allen, 72 Ga. 14. Hammond on Contracts, 
Sec 828. Mnu y. Van Trees, 50 Cal. 547. Grlin- 
ball y. Mastin, 77 Ala. 553. Bisainger y. Lawiozi, 
57 Miss. 86. Dldlake y. Bobb, 1 Woods 680. 

Paynftent of eheelc after drayyer'a death 

_0 Mass. Say. Bk. Act 1908, Chap, 590, Sec 65. 
ey. Laws Mass.. Cha,p. 78. Sec 17. 

450 Nat Coml Bk. y. MlUer, 77 Ala. 168. Second 
Nat. Bk. y. WllUams. 13 Mich. 282. 

451 Johnson y. CHirlstlan, 128 U. S. 874. Loaf 
y. Thayer, 150 U. S. 520. (Hayton y. Merrett S| 
Miss. 853. Farmers Loan & Tr. Co. y. Wilson, 180 
N. Y. 284. Hoffman y. Union Dime Say. Inst. IQO 
App. Dly. (N. Y.) 24. Weber y. Brldgman. 118 N. 
Y. 600. C^assiday y. McKensle. 4 WatUh 8. (^) 
282. Trayers y. Crane, 15 Cal. 12. 17. Glennan y. 
Bochester Tr. & Safe Dep. Co., 209 N. Y. 12, 102 
N. B. 537. 

452 Weber y. SaUsbnry. 148 S. W. (Ky.) 114. 
Pollen y. Placer Co. Bk., 138 Cal. 169. Beylere y. 
Chambliss, 120 Ga. 714. 

455 Neg. Inst A., Sec 189 (Comsr's. dft). Sec 
188 ni. Act Tate y. Hllbert 2 Yes. Jr. 118. 
Weiand's Adm. y. St Nat Bk., 112 Ky. 810. PnQen 
y. Placer Co. Bk.. 138 Cal. 169. American T. &' B. 
Co. y. Boone, 102 Ga. 202. Wagstaff y. First Nat 
Bk. of Blue Earth. 184 N. W. (Minn.) 224. 

t;56 Bey. Laws Mass., Chap. 78. Sec 17. Chap. 113. 
ec 86. 88 Cyc 829. Cunningham y. Mohan, 112 
Mass. 58, 59. Cooley y. Cook, 125 Mass. 4(|6. 
Steyenson y. Donnelly, 108 N. E. (Mass.) 926. 
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49T. Finirth Nat. Bk. T. Citlieiii Nat. Bh., 68 lU. 
SS8. Hosne *. HdwaFdS, « 111. App. 148. Hldg«l7 
Bk. T. PattoD A Hamilton, 108 m. 479. Nat Bk. of 
America t. lod. Bk. Co., 114 Dl. 4SS. iDternatlcipal 
Bk. T. Jones, IG 111. App. ce4. Pabat Brewing Co. *. 
BeereB, 42 hi. Api>. 164. Nat Bk. ot America T. 
Nat Bk. of IlUnola, 104 lU. 503. Nlblock T. fttrk 
Nat Bk., 189 lU. 61T. Clarke T. Cblcaso Tltl« A 
Tr. Co., 186 III. 440. 

4S9 WiLgit&Er T. Fint Nat Bk. of Blue Eartb, 134 
N. W. (UHiD.) 224. Lewis v. Internat Bk., 18 Mo- 
App. 2CKi. Loan & Sav. Bk. v. FarmerB A Mcrchviti 
Bk.. 74 8. C. 210 — OTertarned br Neg. lost Act 
401 Glennan t. Bocheater T. * B. D. Co., 102 V- 
BL (N. T.) 637. W. Va. Code, Sec. SIOB. 



IBli 



o^er of ■ttomeT' Bffeeted by dflatll 

Long V. Thayer, IBO U. B. 630. BiKi ». 
Adm.. 2 Uamph. 3S0. BagerBOD v.JLadbroke. 



iDSt., Bfi App. DIt. 329. 
24, Weber v. Brldsmau 
Loan Ji Tr. Co., T. WllBO 



Traaater of atoelc of deeedent 

BaltmarBb v. Smith, 82 Ala. 404. Anderpon 
. . _. „„„ Dorbrow - " "" 



Goodwin, 12C Oa. 



Caaaa (Pa.) 224. Dlcklnaon .. _.. 

Mass. 2T». Hew T. Ban, SB N. X. SSS. Chapman 
T. Batea, 61 N. J. Eg. eCS. BeU t. Mllla. 123 Fed. 
24. Dnlform Stock TnuiBler A., Sec 6. 

DBPOSITS 
AaalKBineBt of depoalt 



251. Bk 
4B7 H 

Covert V. 
120 C. 8 



IBl N. T. S. 20. 
[., 188 Iowa .19. 
.. Bk. T. BchDler. 
;k. T. rardlej, 16S 
rk, 184 N. Y. MS, 
I 426. rlTBt Nat 
Fom T. Lovell 
. Jollo ». Bowerj 



Dae of uaniiied HUne 

498 DailB T. Lenawee Co. Sbt. Bk., C8 Mich. 108. 
Cal. Lawi ISOe, Chap. 70, Sec. 16. Bk. t. Bockmors 
ft Co., 129 Oa. 682. 

Bank not obllffed to reeel-ve deposita 



r Sbt. Bk^ IIT K. J. 
.. Jk.. 84 N. i. 83. Graf- 

iQg T. Irving S&v. Inst, 69 App. Dlv. (N. 1'.) S^. 
Id re Belt'a Eat, 70 Pac. (Wash.) 74. 

OnBimntT fund ot depoaltoFB 

480 Okla. BanklOK L.. Sees. 46. 49. 8Ut« t. 
CornlDg St Sav. Bk., 128 la. E97. Taylor v. Butck- 



, 118 Hlch. 208. 



Depualt mndti ontalde of bank 
4.81—482 Demamt T. Holdemen. 78 N. B. 
(Id£) 714. Morse on Banklns (Sth ES.). Seca. 40, 
laSb and 179. For contrary case see I'endleton v. 
Bk., 1 T. B., Uonroe, 181. 

DcpoBlt ot mllltai7 eompaBT 
483 Ind. Tr. Co. *. Internat Bids. * Loan Amb., 
lOB Ind. 097. Carman t. FiaoUls Bk., 61 Md. 407. 
Tay T. Concord Sav. Bk., 60 N. H. 277. Lewla t. 
Park Bk., 42 N. T. 403. 

Psr^cat oa oral ordar 
4Se Aurora Nat. Bk. v. DllB, 18 Ind. App. SIS. 
Watts V. ChrlsUe, 11 Beay. (Hng.) 846. 6BI. Mc- 
Ewen y. DaylB, 39 Ind. 100. EIUb v. Flrat Nat Bf., 
21 B. I. DOB, B72. Kldgely Nat Bk, y. Patlon, IW 
111. 470. BlBley y. Pbenli; Bk., 83 N. Y. 31B. 

DetfOBit by partaeFahlp 

487 Cal. Code, Bee. 2406. North t. Moore, 186 
Cal. 621. Decker t. Bowell, 42 Cal. 036. 

488 Back house v, Charlton. 8 Chao, Dlv. 444. 
Com. Nat Bk. y. Proctor, 98 111. 968. 

Poatal aavlara 
488 Fed. Sea, Act Sec. 16. Postal Say. ij^ 
Sec. 2. 

Rcaerrc aKalaat aa-rlaKa depoalta 
492 Cal. Banking Law, Seca. 20, OB. Wash. C«d* 
(Bem-Bal), Sec. 3H3. 

Mistaken e»dlt to aecoant 

«04 Skyiing y. Greenwood, 4 Barn. A Craaa. 981. 
sane y. Bogera, 9 Bam. A Creas. 677. Hume y. 
Holland, 1 C. A H. ISO. 

496 LoolsvlUe Banking Co. y. Asher, 113 Kr. 188. 
HcKeen y. Boatmen's Bk., 74 Ho. App, 281. Xonng 
T. Walker, 12 So. (tflss.) 640. Smmons v. Btahf 
necker, 11 Pa. 366. Gover ,y. Hall, 3 Harr. A I. 
(Md.) 43. Brands y. Depae, 20 Atl. (N. Y.) 206. 
antchins y. Hope, 7 GllT (Md) 119. Hemmlck v. 
Standard Oil Ca, 91 Fed. 382. Bmen y. Hod& 3 
Barb. (N. Y.) 686. Leather Mfg. Bk. t. Morga 



Bt Bk., 84 -m*. 809. 



' . T. Nat. Eea. Bk., 126 N. T. 

I t Nat Bk. of Oelweln. 16B N. 

1 r. Beckman. 06 Iowa 672. Bk. 

t r. Clark, 134 N. T, 368. Tal- 

( 08 Kan. 480. Andrews y. St 

DIaclorare of cnatonter'a baliuicp 

477 Hardy y. Teasey. 3 L. R. Ex. 107. Foster y. 
Bk. of London, 8 F. A F. 214. Dana v. Third Nat 
Bk., 18 Allen (Mass.) 446. Harrington v. First 
Nat Bk., 86 III. 212. Bromlej y. Commercial Nat 
"•-, 9 Phlla. 622. 

'8 Branch y. Dawson, 86 Minn. IBS. Kerr y. 
-lie's Bk.. 166 Pa. 806. 

k Rvder T. JobQStoD, 45 So, (Ala.) 181, Mills 
Central Ins. Co,, 77 MIm. (N. X.) 827. 



498 Tall T. Newark Bay. Inst, 32 N. 3. Eg. 027. 
Oroit y. City Bav. Fnnd, etc., Co., 46 Pa. Soper. Ct 
423. Miller's Appeal, 2i6 Pa. BO. Capital Nat Bk. 
y. Coldwater Nat. Bk., 09 N. W. (Neb.) 116. Smith 
T. FnUec, 86 Ohio St 57. N. T. Banking Law, Sec, 
188 (8). Morris t. Cam^e. 139 N. Y. %. 969. 

499 Id re Totten, 179 N. T. 112. Nlcklas y. 
Parker, 61 AU. (N. J.) 207. Steyenson y. Earl, OS 
N. J. Bq. 721. 

500 Gerard y. HcCormlck, ISO N. T. 201. Boch- 
esler, etc., Co. y. Pavlonr, 164 N, Y. 281, Ward y. 
City Tr. Co., 182 N. Y. 01. Squire y, Ordemann. 194 
N, T, 894. Havana Cent. B. y. Knickerbocker Tr. 
Co., 198 N. Y. 422. Niagara Woolen Co. v. F 
141 /— "*- ■'• " • ""- ••-' - 

Wis. ' 239. ' Hailetine 



^1 



L.'Jr 



'. George's Creek. 



Nut/ Bk,. 7'6"'tli 



1 ,^tl. 



, 194 Pa. 834. 



Tenn. 467. Wisconsin, e._^ , . __. 

Wis. 289. HaileUne y. iteenan, B4 W. Va. 600. 

Batchelder v. Central Nat Bk.. 188 Mbbh. 26. Baf* 

Dep., etc., Co. v. DUmond Nat Bk., ir"' "- "-' 

Jefray v. Towar. 63 N. J. Dq. 680. Hat 

Co.. 104 U. S. 64. 

BOl B«T. Cade N. C, S«c. 1783. 

DepoBlt In tyyo nanae* 
S02 Comp. Stat N. 3., 1910, Sec 43. 
Cnelalmed dcpoalta reaalred to be ] 

SOS State y. Clement Nat Bk., 78 Atl. <yt) 
aile V. Dawley, 94 TI. S. B27. Whitney y. 1 



LEGAL CITATIONS 



dale, 83 Ind. 107. First Nat Bk. of EUsabethtown 
y. Commonwealth, 187 8. W. (Ky.) 518. Baston t. 
State, 188 U. 8. 220. Cent. Nat Bk. t. Pratt. ;L16 
Maee. 689. First & Second Nat Bks. t. Auditor, 6 
Clnn. Law Bull. 615. Lsnaenberg v. Decker, 181 
Ind. 471. In re Darles, 68 Kan. 701. Starwood ▼. 
Greene, 22 Fed. Cas. No. 18801. Int Ber. Act 1868, 
15 Stat. 144, Sec. 49. In re Meador. 16 Fed. Cas. 
No. 9375. In re Piatt, 10 Fed. Cas. No. 11212. In 
re Straose, Fed. Cas. No. 8548. In re Pbllllpa, Fed. 
Cas. No. 11097. 

DISHONOR 

"Wronvful dlahonor of diceka 

500— 507 Schaffner y. Bhrman, 180 III. 109. 
Third Nat Bk. y. Ober, 178 Fed. 678. Marsettf y. 
Williams, 1 Bam. & Ad. 415. BoUn y. Steward. 14 
Com. Bk., 595. BirchaU y. Third Nat Bk., 15 
Weekly notes 174. Patterson y. Marine Nat Bk., 
130 Pa. 419. Goos y. Bk. of Commerce, 89 Neb. 487. 
First Nat Bk. y. Rallsback. 58 Neb. 248. Syensden 
y. St Bk. of Dulnth, 64 Minn. 40. James t. Coji- 
tinental Nat Bk., 105 Tenn. Amer. Nat Bk. y. 
Morej, 118 Ky. 857. Western Nat Bk. y. Whlta. ^81 
S. W. (Tex.) 828. Leylne y. St Bk., 141 N. Y. B. 
596. Siminoff y. Goodman Bk.. 121 Pac. (Cal.) 080. 
Beeyes y. First Nat Bk. of Oakland, 120 Pac (Cal.) 
800. Winkler y. Cntisens St Bk^ 181 Pac. (Ej(ii.) 
507. Atlanta Nat Bk. y. Dayls, 06 Ga. 884. 

S»00 Leyin y. Commercial (terman Tr. A Say. Bk., 
3 So. (La.) 601. Hooper y. Herring, 68 So. (Ala-) 
785. Blrchall y. Third Nat Bk., 15 Weekly Notes 
Pa.) 174. Western Nat Bk. y. White, 180 S. W. 
Tex ) 828 
nLO Third Nat Bk. of St Louis y. Ober, 178 Fed. 

5li Lorick y. Palmetto Bk. & Tr. Co., 74 S. C. 
185. Peabody y. Citizens St Bk. of St Charles, 108 
N. W. (Minn.) 272. Bk. y. Bowdre Bros., 72 Tenn. 
728. Harter y. Bk. of Branson, 02 & C. 440. 
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FORGBRY 

Banlc bound to Icnoyy depoaltor** slvnAtiire 

512 Stoot y. Benolst, 80 Mo. 277. St Nat Bk. 
y. Freedmen's Say. & Tr. Co., 2 DHL (U. S.) 11. 
Yatesyllle Banking Co. y. Fourth Nat Bk., 72 S. E. 
(Ga.) 528. Am. & Eng. Bncyd. Law (2nd Bd.), YoL 

5, p. 810. Honif y. Pac. Bk^ 78 Cal. 464. Flore y. 
Ladd. 20 Pac. (Ore.) 435. Frankfort First Nat Bk. 
y. Bremer, 7 Ind. App. 685. Deyine y. Baldwin, 01 
Wis. 68. Merchants Bk. y. Marine Bk., 8 Gill (Md.) 

06. Daniel on Neg. Inst (6th Bd.). Sec. 1700. 
514 Price y. Neal, 8 Burrows 1854. Nat Bk. of 
North America y. Bangs. 106 Mass. 441. First Nat 
Bk. of Danyers y. First Nat Bk. of Salem, 151 M&ss. 
280. Dedham Nat. Bk. y. Byerett Nat Bk., 177 
Mass. 802. 

516 Stont y. Benolst, 80 Mo. 277. St Nat Bk. 

y. Freedmen's Sav. ft Tr. Co., 2 DIU. (U. S.) 11. 

Price y. Neal, 8 Burrows 1854. 

616 Iron Citj Nat Bk. y. Fort Pitt Nat Bk., 150 

Pa. 46. Leyy y. Bk., 1 Blnney 27. Colonial Tr. Co. 

y. Nat Bk. of Western Pa., 50 Pa. Soper. Ct Bep. 

610. 

ParBtent of forced chicle not elutfSMible to 



618 BosseU y. First Nat Bk., 66 So. (Ala.) 968. 
Weisberger Co. y. Barberton Say. Bk. Co., 05 N. B. 
(Ohio) %70. 

Parment clftargrcable yyhore drayyer 

estopped 

819 First Nat Bk. of Hastings y. Farmers ft 
erchants Bk., 66 Neb. 140. Shipman y. Bk. of St 
of N. Y., 126 N. Y. 818. 

8»21 Leather Mfrs. Nat Bk. y. Morgan, 117 U. S. 
6. Murphy y. Met. Nat Bk., 101 Mass. 159. McNeely 
Co. y. Bk. of North America, 221 Pa. 588. Connors 
y. Old Forge Disc, ft Dep. Co., 91 Atl. (Pa.) 210. ' 

822 Janin y. London ft San Fran. Bk., 92 Cal. 14. 
nrphy y. Met Nat Bk., 101 Mass. 150. McNeely 
Co. y. Bk. of North America, 221 Pa. 588. St Bk. 
of Chicago y. First Nat Bk. of Omaha, 127 N. W. 
(Neb.) 244. ^^ 

Okeclc bearlas forced and greni&lae 



623 Allen Grocery Co. y. Bk. of Buchanan Co., 182 

S. W. (Kan.) 777. Neg. Inst A., Sec. 16 (Comsr^s. 

dft). Sec. 9986, (Kan. B. S. 1900). Bobb y. Pa. 

COy 186 Pa. 456. 

524 Bobb y. Pa. Co., 186 Pa. 456. Williams- 

bnrgh Tr. Co. y. Tom Suden, 120 Appi Diy. (N. Y.) 

518. 

526—626 First Nat Bk. y. Shaw, 140 Mich. 862. 

Drayyer'a dvtT of exaialnation aad 
-reriAcatlon 



ston y. Bk» 27 W. Va. 848. Nat Bk. of BoUa t. 
First Nat Bk., 141 Mo. App. 710. First Nat Bk, <. 
Bk. of Cottage Oroya, 117 Pac (Ore.) 208. 
628 S. Dak.--S. L. 1005, Chap. 56. 



Forved order oa aaTlaffS deposit 



S;20— 530 Langdale y. Citisens Bk. of Sayannah. 
8 8. B. (<ia.) 708, 121 Ga. 105. Cosgroye y. Provi- 
dent Inst, 64 N. J. L. 653. Kenney y. Harlem Sar. 
Bk., 114 N. J. S. 740. GUTord y. Bntlaiid Say. Bk., 
68 Yt 108. Bayes y. People's Bay. Bk., 27 Conn. 
220. Appleby y. Erie Co. Say. Bk.. 62 N. T. 12. 
Knmmel y. Germanla Say. Bk., 127 N. Y. 488. Tobla 
y. Manhattan Say. Inst, 6 Misc. (N. Y.) 110. Caiase 
y. Waterbnry Say. Bk., 77 Conn. 205. 
531 Kingsley y. Whitman Say. Bk., 182 Msaa. 252. 
Goldrick y. Bristol Co. Say. Bk., 128 Mass. ^20. 
Jochnmsen y. SoiTolk Say. Bk., 8 Allen (Mass.) 87, 
88. Ladd y. Augusta Say. Bk.. 06 Me. 510. Leyy y. 
Franklin Say. Bk., 117 Mass. 448. Hough Aye. Sav.. 
etc.. Co. y. Anderson. 78 Ohio St 84L Allen y. 
Wllllamsbargh Say. Bk., 60 N. Y. 814. 
632 Hough Aye. Say. etc., Co. y. Anderson. 78 
(5hlo St 841. 

583 Lanadale y. Citizens Bk. of Sayannah, 121 
Ga. 105. Cornell y. Emigrants Industrial Bay. Bk.. 
N. Y. aep. 72. 

Noa-reeovery of asoney paid oa f orved 



534 Bk. y. Bicker, 71 lU. 480. First Nat Bk. y. 

Northwestern Nat Bk.. 152 HI 206. 

53tt Nat Bk. of Bolla y. First Nat Bk. of Salem, 

126 S. W. (MoJ 618. Nat Bk. of Commerce' y. 

Mechanics Nat Bk.. 127 8. W. (Mo.) 420. Price y. 

NeaL 8 Borrows 1855. 

637 First Nat Bk. y. Bk. of Cottage Gxoye, 117 

Pac. (Ore.) 208. Johnston y. Bk., 27 W. Ya. M. 

Bey. Code Mont Snppl. 1015, Bee. 4016 a. 

538 Cherokee Nat Bk. y. Union Tr. Co., 125 Pac 

TOkla.) 464. Am. Bxp. Co. y. St Nat Bk., 27 Okla. 

o24 

63*9 First Nat Bk. y. Bk. of Cottage Gioye, ^17 

Pac (Ore.) 208. Ore. Laws (Lord^s) 4675 a. 

640 First Nat Bk. y. Bk. of Wyndmere, 15 N. 

x/aK. ^w. 



S»41 Iron City Nat Bk. y. Peyton, 15 Tex. Ciy. 
lDd. 184. Moody y — —  — 



First Nat Bk., 10 Tax. Cly. App. 



^: 



642 Booyant y. San Antonio Nat Bk., 68 Tex. 

612. Moody y. First Nat Bk., 10 Tex. Cly. App. 278. 
'43 Canadian Bk. of Commerce y. Bingham, SO 
^ash. 484. Title Guaranty Co. y. Hayen, 126 App. 

Diy. (N. Y.) 802. First Nat Bk. y. Bk. of Cottjige 

Groye, 117 Pac (Ore.) 208. Nat Bk. of Bolla 5. 

First Nat Bk. of Salem, 141 Mo. App. 710. Cherokee 

Nat Bk. y. Union Tr. Co., 125 Pac (Okla.) 464. 

Colonial Tr. Co. y. Bk., 50 Pa. Soper. Ct Ba». 610. 

64^1 Bk. of Williamson y. McDoweU CoTlSk., 66 

8. El (W. Va.) 761. 

546 First Nat. Bk. of Marshalltown y. Marahall- 

town St BkM 107 Iowa 827. 

546 St Bk. of Chicago y. First Nat Bk. of 
maha, 127 N. W. (Neb!) 244. Nat Bk. of Com- 
merce y. Farmers ft Merchants Bk., 128 N. W. (Neb.) 
522. 

647 Farmers & Merchants Bk. y. Bk of Bother- 
ford, 115 Tenn. 64. People's Bk. y. Franklin Bk., 88 
Tenn. 200. 

Reeovery of moneT paid on forced ebeelc 

648 Bk. y. Bicker, 71 lU. 480. First Nat Bk. y. 
Northwestern Nat Bk.. 152 111. 206. 

S;40 Nat. Bk. of BoUa y. First Nat Bk., 141 Mo. 
j>p. 710. First Nat Bk. y. Bk. of Cottage Groye, 
117 Pac. (Ore.) 208. Nat Bk. of North America y. 
Bangs, 106 Mass. 44L 

550 First Nat Bk. y. Marshalltown St Bk., jL07 
Iowa 827. 

S61 Bank y. Bank. 88 Tenn. 200. 

152 Union Nat Bk. y. Franklin Nat Bk.. 04 AtL 

fPa.) 1085. Iron City Nat Bk. y. Fort Pitt Hat 

(k., 150 Pa. 46. 

663 St Bk. of Alma y. First Nat Bk. of Orleans, 
22 Neb. 760. Canadian Bk. of Commerce y. Bing- 
ham, 80 Wssh. 484. Fitst Nat Bk. of Lisbon y. 
Wyndmere, 15 N. Dak. 200. 

664 Colonial Tr. Co. y. Nat Bk. of Western Pa.. 
50 Pa. Super. Ct Bep. 510. Iron C!ity Nat Bk. y. 
Fort Pitt Nat Bk., 159 Pa. 46. McNeely Co. y. Bk. 
of North America, 221 Pa. 588. 

t56 See citations in Opinion No. 654. Leyy y. 
k., 1 Blnney 27. Act April 6, 1840, Sec 10 Pa., 
Laws 426. Price y. Neal, 8 Barrows 1855. Neg. 
Inst A., Sec. 62 (Comer's, dft). 
5511 xoong y. Lehman, 68 Ala. 510. Greenwald 
y. F^rd, 21 S. Dak. 28. 

CMeelca €»sked for atramsers 



527 Morgan y. U. S. Mt*ge. & Tr. Co., 101 N. B. 657 Bk. y. Bicker. 71 111. 480. First Nat Bk. y. 
(N. Y.) 871. Yoong y. Lehman. 63 Ala. 10. Jo>in- Northwestern Nat Bk., 152 111. 206. Price y. Neal, 
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LEGAL CITATIONS 



8 BnrroWB 13SS. Ncf. lut. A., Sec IQ (Comir'l. 
. UdIoq Tr. Co., 12B I 



CherokM N*t Bk. y 



intr * 
Plr* 



. Bt Nat Bk„ 113 E 



Tr. Co. ' 



Buliis, 8 La. 









BDweU 1 



. Nat. Shawmat Bk„ 87 T 
"it Bk. T. Bobf 
', Qwtnuitsg T. i 



__, _-J Pa. 816. 

MS CanDlqBttam .. 

Second Nat St. t. OaaraDtee T, * _. _, _.., 
Pa. «ie. Flret Nat Bk. t. Northwettem Nat 



App. DiT. (H. T.J 80S. Pint Nat Bk. . 

vertern Bk., 1C3 lU. 290. McCaU t. Cranlns, . 

Ann. 409. Flnt Nat Bk. ▼. Uanballtown 8t Bk., 
107 la. 82T. Bt. Bk. r. ComberUnd Bar. * Tr. Co., 
es B. IL (N. C) S. Tt. Co. of America t. HamUton 
Bk., lUt N. T. B. 84. Bk. ot WlUlanMon t. He- 
Dowell Co. Bk., S6 S. B. (V. Va.) 761. Faimen 
Nat Bk. T. ralmen A Traden Bk., 166 8. Vf. (Kj.) 
•86. 
KB9 Am. Bip. Co. T. Bt Nat Bk., Ill Pac (Okla.) 

Seb Oermanla Bk. of KlnneawUi t. Boatell. et a]., 
eo HlitQ. 188. 62 N. W. 827. PenDlnEton Co. Bk, T. 
Tint Bt Bk. of Moorehead, 12D N. W. (Minn.) tlS. 

Kfll Hankowaka v. Bollalo Bar. Bk.. 140 N. T. B. 

ROa Btate Nat Bk. v. FrMOmes'i Bav. A Tr. Co.. 
2 ML^D. a.} 11. Second Wat Bk. ». Cnrtli* JM 

Forva* telccnpk i>r4er to par niOB*r 

964 Weat Union 
(Iowa) 58S. Bk. ol 
141 Fed. (Iowa) t 
UvaJde Nat Bk., 97 ' 
Co. T. Bk. of Palo A 
T, Weat Union Tel. 
see CltLaeiiB Nat 
Onion TeL Co.. 189 
Btte Bk. of Palo I 
Fei 841. Wr  ~ 
97 Tex. 219. 

RaeoTCTF of Konar pmti on forsaA 

\_PlMt^Nat^Bk., 06_^So^(j^) SUL 
' 71 



Asui., lis B. W. (Tex.) 81. Oaai t. Taylor, 

Iowa 888. 80 Cje. lISO. 

683 ate df-- — '- '^— — "- ™ 

Sb4 Bllzni T. HOI. M»., u 

at; Nat Bk., 10 Coio. 8S9. 

B8S Cockiao t. Atchlnion, 27 Kan. 728. Boael T. 
Nat Bk. of Commerce, Tl llo. App. 070. Orave* T. 
Amei. Hicb. Bk., 17 N. Y. 20S. Prattle v. Nat Bk. 
of lU., 174 m. B71. Biceptlon to Bole In Welabergei 
T. Barberton Bav. Bk. Co., 95 N. B. (Oblo) 879. 

S8e WeUberger t. Barberton Sav. Bk. Co., 96 N. 
(Ohio) 879. 8e« aim dUtloni In O^on Ho. 

RST— 688— 589 8e« cltationa In Opinion No. 

IndopsemeBt br predaa peraan Inleaded 



Nat Kich. Bk., 



Bk., 80 Oblo Bt 1. 



Fed. 163. Coft- 



B6— SOT WUllaniabani Tr. Co. t. Tom Bnden. 
App. DiT. (N, YJ era. Title Guarantee * Tr. 
: T. HaTen, 89 jf. & (N. T.) 1082. 



■o. T. HaTei 

Slvnntar* and IndaracBflnt both fors«4 



''-\i 



BiScot ot delsF In sItIbK ■ofltw of to rcag y 

BT6 Lawa of Uaai. 1SI2, Chap. 277. Uejer r. 
Buenhelm, 73 S. W. (Kj.) 112S. A. Blnm, Jr^i. 
80D> T. Whipple, 194 Ubm. 2B8. Uurph; t. Metro- 

K-r -■  "^ 

SI'S .-fi^S 

(N. I . 91 N. 

T. 74 in Mat 



BobbL 
land. 



w 



Recoverr irhers ladorai 

Wood! T. Colon; Bk., 114 Ga. 688. 
UorphT T. Metropolitan Nat Bk^ 191 
Crltten t. ChenHcal Nat Bk., 171 N. Y. 
Pabllc Grain * Stock Stich. <r. Eone, 



:., 191 Hut. 
N. Y. 2lK~ 
Eone, 20 lU. 



FUat Nat Bk. t. Nortbwcatem Nat Bk., 
*~ Wellington Nat Bk. v. Bobblna, Tl B 
 Nit Bk. T. OoaraDtee T. *8. D.l 



748. Second Nit 



T. U. S., ISl Fed. 402. 



IToB-reooTerr of moner p»14 ob toFCed 
iBdoFBemeat 

S82 Qerman Imm on BUU of Bick.. 7 Art SB. 
»rman Check Law of 1908, Art 14. Bnfllib BUU 



of UmltstloBB aa applied to tarf* 



If ClT. Proc, Sec 840 (3). Qr*. 
:. 457B a. N. Y. Coniol. Law* 
I. SC28. Pratt T. Union Nat Sk., 
1. Dowllnx T. U. 8.. 41 App. D,. C. 



7e Atl. (N. J.) 812. 



Klrb; T. SUta, 
Ptatt 



Forced BonBtcralsi 



tveler'a ohe«k 



- .. Flnt Nat Bk. of Balem, 

(Ho.) BIS. 
'iTBa T. Enantb. et al, 148 N. Y. 8. dSS. 
. Am. Bip. Co.. 186 Mich. 689, «9 N. W. 

S**!*) Bo1«neel t. D. B., 189 Fed. 88B. Oamiaala 
k. V. Bontell, 60 UlnD. 192. 

Cbeek alKBed in fletltlona mm^V 
611 Randolph t. Bt, 66 Neb. 020. Blahop. Ctlm. 



LEGAL CITATIONS 



'10 Bee. Nat. Bk. y. QnaraiitM Tr^ ete^ O*., SOe 
a. 616. 



C. 141. Parker ▼. Cousins, 2 Oratt CVa.) S72. N. C 
StJBk, _y._Cpwan, 8_Ld|^ (Va.) 288. ~ " 



lAdorseasent hy 9r«elae pemoa iAtemAeA 

711 GoodfeUow y. First Mat Bk., (Wash.) 1M 
Fae. 90. Wslsberger Co. y. Barberton Bay. Bk., 
(Ohio) 96 M. B. 879. 

712 MeKlnnoii y. Boartlman. 170 Fed. 920. Cen- 
tral St. Bk. y. Spurlln, (Iowa) 88 M. W. 498. Foz 
y. C^tisens' B^., (Tenn.) 87 S. W. 1103. Qnnn y. 
Hodce, 82 Miss. 819. 

t mm pre-re4l«i«lto •! pa: 



McKee» 8 Fed. C^as. Mo. 1784. 
748 Pool y. Whiter 17S Pa. 409. 

OollaotioA aaawaUr mad mt 

BamsdeU y. Holett, SO Kan. 440 
"51 . BamsdeU^ y. Holett, ~ 



Bradley ▼. 




60 



ff y. MoftmmlnAog, 61 Mo.' 406. 
^ 12 FM. 648. 



448. 
Tanner y. 



714 Banford y. Bncklej, 80 Conn. 849. Dnrgln y. 
Bartol, 64 Me. 478. Mener y. Phoenix Mat 611794 
M. Y. App. Dly. 881. Osbom y. Oheen, 6 Mackej (D. 
C.) 189. Pickle y. Mnse, 88 Tenn. 880. Frederfpk y. 
Cotton, 2 Showers. 8. Smith y. McKHnre, 6 Bast 476. 
HnUns y. Hogc. 1 Watts A 8. (Pa.) 418. Howard 
y. Palmer, 64 Me. 86. 

716 Osbom y. Oheen, 6 Mackey (D. C.) 189. 
Pickle y. Mnse, 88 Tenn. 880. McCnrdy y. 8oc(et7 
of Say., 6 Ohio Dec 1169. 



«<Piior iBd 



»» 



719 Wellington Mat Bk. y. Bobbins, 71 Kan. 748. 
Sec. Mat Bk. y. Qnarantee Tr., etc.. 0>., 206 Fs. 616. 

McKlnnon y. Boardman, 170 Fed. 920. 

Sec Mat Bk. y. Qnarantee Tr. Co., 206 Fs. 

Co. y. Mat Shawmot Bk., 




3 Jordan Marsh 
) 87 S. B. 740. 



?i0 Si/; 

y. ^western 1 



Bestrietlye tmdo: 



eat 



Meg. Inst Act, Sec 40. 
Inst L. (Comsr's. dft). Sec 86. Ditch 
^ 79 Md. 192. Beal y. Cltf of Somor- 
ylUc 60 Fedr647. HaskeU y. Ayery, 181 Mass. 106. 



2 



Rubber atamp 

82 Maysrs y. McBlmmon. (M. C.) 68 S. B. 640. 

omer y. Mo. Pac. By^ 70 Mo. App. 288. 

88 4 Am. ft Eng. Ibcy. L. 268. Homer y. 



m 



imig. 



Mo. 
^•^ By^ 70 Mo. i4»p. 29'1. Mayers y. McBlmmon, 
140 M. fl. 640. 



Mayers y. McBlmmon, 140 M. C. 640. 4 Am. 
Bncy. L. 268. Homer y. Mo. Pac Ry., 70 



Mo._App. 291. 

Bosenberg y. Oermanla Bk., 44 Mlsc (M. TJ 
Mayers y. McBlmmon, (M. C.) 68 8. B. 447. 



5 Bosenberg y. Oermanla Bk., 44 Mlsc 
ra y. McBlmmon, (M. C ' 
Lynn First Mat Bk. y. Smith, 182 Mass. 227. 

Indoraememt does not yramuit s«nvl: 

of rnkgnrntrnf 

787 Mat Bk. of Commerce y. Farmers, etc, Bk., 
iNeb.) 128 M. W. 622. Cherokee Mat Bk. yTUnlon 
Tr. Co., (Okla.) 126 Pac 464. Farmers, otc, Bk. y. 
Bk. of Botherford, 116 Tenn. 64. 



788 Ooss y. HoUlster. 47 Kan. 662. ChaUls y. 
Mc<3onm, 22 Kan. 167. Meyer y. Blchards, 168 U. S. 
886. Drennan y. Bonn, 124 111. 176. 
740 Morrison y. Farmers, etc^ Bk., 9 Okla. 967. 
upham ▼. Prince, 12 Mass. 14. Bpl^r y. Funk, 8 Pa. 
468. Consterdlne y. Moore, (Meb. 1902) 91 M. W. 
809. Lomaz y. Plcot. 2 Band. (Va.) 247. Hamilton 
y. Fowler, 99 Fed. 18. Steyenson y. O'Meal, 71 HI. 
814. Beach y. Bennett, (O>lo. 1901) 66 Pac 667. 
742 Ogden Meg. Inst, Sec 106. 

Indorsement by person of 



748 Welsb^r^ y. Barbertpn Say. Bk., ^84 J>14p 



887. 



Cord y. Oreenwlch Bk., 142 M. Y. 8. 



Welsberger Co. y. Barberton Say. Bk., (Ohio) 
^6 M. B. 879. 

INTBRB8T AlfD USURY 



Attomejr** fee mm eover for 

745 U. S. Bey. St, Sec. 6198. Oates y. Mont- 

fomery First Mat Bk^ 100 U. S. 289. Meador y. 
ohnson, (Okla.) 112 Pac 1121. 

Blank spnee for Interest left in note 

746 Homsteln y. C»fano. (Meb.) 126 M. W. 186. 
S^mes y. Tmmper, 22 Mich. 429. First Mat Bk. y. 
Carson. 60 Mich. 487. Hoopes y. ColUngwood, 10 
C!olo. 107. 

Oalenlntlon of Interest 

747 Talbot y. First Mat Bk., 106 Iowa 861. Fool 
V. White. 175 Pa. 459. Camp v. Bates, 11 Conn. 487. 
Patton y. Lafayette Bk., 124 Oa. 966. Planters Bk. 
y. Bass, 2 La. Ann. 480. Agrlcnltnral Bk. y. BlsselL 
12 Pick. (Mass.) 686. Planters Bk. y. SnodgrassTi 
How. (Miss.) 678; Lafayette Bk. y. Flndley, 1 Ohio 
Dec. (Beprlnt) 49. Merchants Bk. y. Sarratt 77 B. 



Inyestment Go. 

762 See cases la Opinion Mo. 760, and also J<4ias 

y. jflce^ (Iowa) 146 M. W. 290. 

Ooatponnd tntereirt 

2(8 Dmry y. Wolfe, 184 IlL 294. Brown y. Crow, 
ex.) 29 S. W. 668. Bslaya y. Lepretic 21 Ala. 504. 
ft y. Melby. 98 Minn. 4. Hafsr y. SOake, 16 Neb. 
12. Qnackenbnsh y. Leonar^9 Paige (M. Y.) 884. 
Jarreft y. Mlck^ 9 W. Ta. 846. Carney y. Matthei^ 
SOB, 86 Ark. 26. Union Bay. Bk. y. Dottenhelm. 197 
Oa. 606^ Merehanti, etc, Bk. y. Csstonrofisa 
1910) 62 So. 688. Coylngton y« Flshe^22 Okls. 
207. Mewton y. Woodley, 66 8. C 182. Blake y. 
Yount 42 Wash. 101. Banford y. Landqnist, (Nebu 
1908) 118 M. W. 129. Telford y. Oaziek 182 IlL 
660. Mc<3oyem y. Union Mnt L. Ins. Co., 109 IlL 
161. Craig y. McColloch, 20 W. Va. 148. Yonng 
y. HllL 67M. Y. 162. Oen. St Kan.. 1909. C!hap. 66^ 
B%e, 4846. Parker y. PlymeU, 28 Kan. 402. OUqprft 
y. Hirst 66 Kan. 626. 
754 Palm y. Fancher, 98 Miss. 786. 
768 Btoyer y. Byans, 88 Mo. 461. Cnllen y. Wbtt- 
ham, 88 Wash. 8<(6. Boggers y. Ooff, 47 W. Ta. VSL 
Hall y. Scott 90 Ky. 840. Bobertson y. Pardih, 
(Tez. 6iy. App.) 89 B. W. 646. 

.ter tknn lesnl mte 



7B6 Mat Bk. of Oloyersyllle y. Johnson, 104 U. 8. 
271. 89 eye 982. Bramhall y. Atlantic Mat Bk., 
86 M. J. L. 248. Importers, etc.. Mat Bk. y. litteD, 
47 M. J. L. 288. Smith y. Bxch. Bk., 26 Ohlo^ 
141. Bahway y. Carpenter, 62 M. J. L. 166. StlrUng 
y. Oogeblc Lnmber Co., (Mich.) 181 M. W. 109. 
Union Mat Bk. y. Union By. Co., 146 m. 208. 
""57 CSampbell y. B4eiad, 8 Tenn. 891. May y. 



Cam; 



pbeU, 26 Tenn. 460. 



■mte eolleetlble after nu 

2 '58 Lndwlck y. Hnntslnger, 6 Watts A S. (Ps.) 
. Wright y. Hanna, 210 A, 849. Kswffmsn ▼. 
K ^mfPf n ^y^ , 289 Pa. 42, 60. 

769 Page A Adams Ohio Oen. Code, Sec 8122, 
8808. Cook y. Courtrlght 40 Ohio .St 248. Hobbs 
y. Insurance Co., 40 Ohio St 643. Taylor y. Ble- 
stand ft Co., 46 Ohio St 846. Hlckok y. Bonnda, 
61 Ohio St 664. Firestone y. Dellenban^b, 10 Ohio 
Clr. C^ (M. 8.) 168. Wilson y. Meal, ^TFed. X29. 

I«esml imte on loans 

760 Shan. Code Tenn., 1896, (^lap. 6. Art 1, 
Sees. 6782. 8492, 8498. Blchardson y. Brown, 9 
Bazt (Tenn.) 242. Hamilton y. Fowler, 99 Fed. 18. 

261 Doster y. BngUsh, (M. C.) 67 S. B. 761 
ntterworth y. Pecare. 8 Bosw. (N. Y.) 671. But 
Rlyer Bk. y. Hoyt 82 M. IL 119. Appleton Bk«. ▼. 
Flske, 90 Mass. 201. ^ 



Diseonnt at 



nat lesal rate 



(2 Klrby*8 Dig. Stat Ark., 1904, Sees. 6SB9, 
K). Mewport Bk. y. Cook, 60 Ark. 288. First MiU. 

Bk. y. Waddell, 74 Ark. 241. Yohlberg y. Keaton, 

61 Ark. 684. 
M 768 Ga. Cly. Code, 1910, Sees. 8427. 8486. Lcwta- 

ylile Bk. Co. y. Forrester, 148 Oa. 802. Bayles Tte. 

Cly. St, Vol 8, Art 4979. Oelsberg y. Mutual Bldg., 

etc., Assn., (Tez. 1900) 60 S. W. 478. Webb ▼. 

Pahde, (Tez. 1897) 48 S. W. 19. Fla. Gomp. L., 

1914. Vol 2, Ch. 6, Sees. 810^, 8104, 8106. Pnnrlg 

y. Frink, 67 Fla. 619. Mazwell y. Jacksonyllle Losn. 

etc, COm 46 Fla. 426, 84 So. 266. Lyle y. Wlan, 46 

Fla. 419, 84 So. 168. 

764 Polklnhome y. Hendricks, 61 Miss. 866. 

Hlller y. Ellis, 72 Miss. 701. Bank. Co. y. Bk., 78 

Miss. 96. TlmberUke y. First Mat Bk.^ 43 Fed. 231. 



76S Bey. L. Okla., Sees. 1004, 10<)V. Coyliigton 
y. Tlsher, (Okla.) 97 Pac 616. 



766 Vernon's Sayles* Tez. Cly. Stat Vol. 8 Art, 
4979. Gtelsberg y. Mnt Bldg. Assn.. (Tez. 1900) 69 
S. W. 478. Webb y. Pahde,^ez. 1897) 48 & WC 19. 



Crowell y. Jones. 167 M. C. 886. Sundahl y. First 9t 
Bk., 82 M. Dak. 378. Oantra,, Loganyllle Bank. Co. ▼. 
Forrester, 148 Oa. 802. 

767 Oilmore y. Hirst 66 Kan. 686. Parirar y. 
Flymell,_28 Kan. 402. Cttak y. Skeen, 61 Kan. 626. 

PlymeU, 28 Kan. 402. 
VoBsen. 112 Mo. Aop. 676. Ban- 
ipn y. Hudson, 12 Okla. 616. (Jltliens 
Boose, 76 Mo. App. 189. 



PlymeU. 28 Kan. 

3'68 I*arker y. 
^60 Brown y. 
olpn y. Hudsoi 



y. 



Parol eylAenee to 

770 89 Cyc 1064, and cases dted. Soott t. 
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LEGAL CITATIONS 



Uoyd. » P«t (p. 8.) 418. WtiUdon t. UUledn- 
t111« B, Co., 8 Ql App. 69. rrance T. Uonro, 1S8 



m,„ 



. _ Bk,, Lalor (N. Y.) 84. 

Wfiif heater Dnion Bk., 79 Va. 4BB. 
i-arier t. Couilni, 2 Qratt. (Ta.) 872. Nes] t. 
Brockhan, 87 Ga. 130. 8t. Bk. t. Cowan, 8 I<el^ 
IVa.) 238. Cromp v. Nlcholaa. S Leigh (Ta.) ZST 
Strlbbllng t. Bk. of Valley. B Hani (Va.J 182. 
Camp y. Batea. 11 Conn. 4fi7. PattoD t. Lafa;etta 



!a;etta 



:. 124 Ga. 960. Planten' 

AKTlcnltnral Bk. t. . 

Plantera' Bk. t. SnodgraH,  »»... , ~., 

Lafajette Bk. v. Fiadler. 1 Oblo Dec. (S^ 



Partial varmeHt applied to rcdaa* iBtOMt 

771 Peeblei t. Ge*. 1 Der. (N. C.) 841. Bnaslan 
y. Local, BempiL (D. 8.) 01. Hunnier t. NerlU, 
Wrigbt (Oblo) 169. 8mltb T. LOM, SO HL App. ST. 
Bowman t. Naalr, Ifil HL ST. 

P»riu«nt of iBtBTOBt Im a4T«ao« 
77a Bk. BrlHah Columbia t. Jeffi, 18 Waab. 18B. 
CnMbT *. Wiatt, 10 N. H. 818. MoMlT T. BoblD4«L 
10 Bam. * Cna. T3». Skellr t. Briitoi Bar. Bk.. OS 
Conn. 8S. Fla. Comp. L., 1«14, Bee. 8018. 

173 EeUam t. Brode, (CaL 190B) 82 Fac. 218. 
iib«rf T. Matebwar, S3 111. .^p. SOS. Fteiton t. 
Hennlng, 6S K7. 6ISS. 

PajnBcat of prlMdpal ketor* ^latsrltr 

774 K '■ Pnb. L. 1902. 8«e. 66, p. OSO. Qr«n> 
TlUe Bids., etc., Ann. t. Wboler (K. I.) 09 Ati. Ml. 
77iE Cooke v. Xonnc 89 8. C. ITS. Banking Co. 

776 Cooke t. Yohig, S9 8. C. ITS. Pub. Bt N. C 
Bee. 19G1. 

Feaaltr tor anarr 



I.IBBI. AlTD SIiAITDBIR 
rosatoiT ataMBaQBtB lUtentlaK baniu 

. C0-2B UlM. 

a, B WentTS. 
People'i TI. B. 



lotenwtlonal 



Ik. T. Ooodwln, 



r08 Aebl T. Bk. of BvanaTUle, 124 wis. TS. Bhip- 

lej T. Bk., S9 N. Y. 480. Bk. t. Bk.. 4 DUl. (D. S.) 
i91). Bee. Nkt Bk. v. lierchants Nat Bk., Ill Ky. 
ttSO. 

798 Bblpaer *■ Bk., 09 N. T. 480. Bk. T. Bk^ 4 
Dm. (U. 9.) 290. Bee Nat. Bk. t. Mercbant* HaC 
-B., lit K7. 030. 

dteeka alaraed Im blank 
800 Ho. Ber. St, 1909. Bec 9986. Tr. Co. T. 
OiDElln. 119 M. T. S. SQ7. Llnlck v. Nutttng ft Co., 
126 N. y. 8. 93. 

HoU«v ta dw« nowrae of atoIoB papar 



1 loaaa ontalda of atate 

B197. Fed. Hea. Ad 

. tk.. 18 Wall. IV. 8.1 .... 

. Alnawortb, 22 B»rb. (N. Y.) 118. 
-r D. nji^ o — » y_ Bah, 87 4i« 

788 ""BobertaT.'McNeoT^, 62~N.'C. 006. Heroner 
T. AtluiU Nat Bid*., etc., Co., IIS N. C. 843. O. 
8. BcT. St., Sec. G197. 

HlBlaaBm elMrce of fl.OO for anaaU loa» 
783 Ber. L. Uaaa., 1903, Cb. 78, Sec. 8. Lamprer 
T. HMOn. 146 Haaa. 281. D. B. Ber. Bt, 8ec SlST. 
Wincbeatar v. Qlasler, 1B2 Haaa. 816. 
Sllsht exoeaa iBtcreat 
Conger t. Tradi 



.. Snow. 18T Ma!U. lS(f. Jefferaon Bk. t. Ctiap^ 

man. 1S3 Tenn. 416, Behaeller <r. Mareb. 00 MUc 
(N. 1.) BOT. City Of Adrian t. Wbltney Central Bk, 
180 Mich. ITI. 

g07 Angna t. ^ ^ 
ass. Nat Bk. ▼. Bnow, 18t Uaaa. 1... .. 

Bngsrman. 70 N. T. B. 022. Poeas t. Twelfth Wfud 

Bk.. 86 N. T. B. 807. Bouell v. Tobln, (Uaaa.) 86 

N. B. 92s. 

808 Knox T. Bdeo Unaee, 148 N. T. 441. Scol- 

lana v. Bolllna, 178 UsM. 2T0. N. T. PenMIua 

Prop. Law, Sees. 162, 166, 168. 

80&— 810 Uaaa. Mat Bk. t. Bdow, 187 Man. 

ISO. Jefferson Bk. v. Cbapman. 122 Tenn. 4IB. 

Setier y. Deal, (N, C.) 47 S. ^. 466. 

811 NcB. I>»t L. (Comsr'B. dft), Sees. 16, 02. 

Bus. Nat Bk.. t. Bnow, 187 Haaa. 169. Oreeaer t. 

Bngarman. 87 Ulac. <N. X.) 799. Poesa j. TwcUft 

Ward Bk., 48 Utsc (H. T.> 4S. 



814 Wltte 



114W 



BfJ 



_j Sav. 
R Cal. 



LBOAI. TBNDBR 
Deposit 1> OMld oola pKymkle In local teadOF 

787 Carpenter t. NorthQeld Bk.. 89 Vt 46. 
Iie^al lender qaalltlea o( moaer 

78S BCT. Bt D. B., Sees. 8684, 8586. 868T. 8689, 

I^gral tender aakatltBte lor sold eola 

789 UUler v. I^cey, 88 Tei. Sei. Opln. Attr. 
Akh., ToL it, p. 128. Carpenter t. Nortfioeld b£. 
 '" ~ - - ^«(, 02 p^ 26. Sronaon T. 

Boiiea, 7 Wall. (TJ. 8.) 229. BnUec 
Yi.iL (H. B.) 268. Tr^Ucock t. WU- 
(TJ. 8.) 687. V. S. Bar, Bt Sec 8014. 



, Joj 129 B. 
^le Bayer 

Mltcbell V.  

T. Jefferaon . 
Albany Elrcb. 



., 147 Micb. 487. 

DnpUeato lav lost atock oertlfleatea 

'. LaOtn, 108 C. B. 800. 



823 Pa. Conat. Art 
Secnrttlea, Bee 162. . . 

iPa.) 4^. Beaver Valley Lodge 
t. 602. Bnyder t, "•-■■*-- " " 
mine v. Hatshall, 
North Pa. B. Co. 



' Valley Lodge'*. Bk_ T Pa. Bnpar, 
'. WolOey. 8 Berg, ft B. (Pa.) 828. 
Pblla. (Pa.) 181. ntdwtt T. 
6 Phlla. (Fa.) 189. 



LEGAL CITATIONS 



f23 Knox T. Bden Mosee Co., 148 N. T. 441. 
at. Bk. T. Graham, 100 U. 8. 099. Prather ▼. K^an, 
29 Fed. 498. Pattison y. Bk., 80 N. Y. 82. 

Indemnity bond for laane of dnpllcntes 

24 Code Mo., Sees. 1988, 1984. Bans ▼. Bk., 79 
o. 182. Citizens Nat Bk. ▼. Brown, 45 Ohio St. 89. 

Means t. Kendall, 85 Neb. 698. Clinton Nat. Bk. t. 

SUser, 67 N. J. Eq. 522. 

825 In re Cook, 86 N. Y. App. Diy. 686. 

Bffect of <'dnpll€»te nnpald" on draft 

27 Wirt ▼. Stubblefleld, 17 App. D. C. 288. 
chleslnger y. Kelly, 114 N. Y. App. Dly. 646. KUr 
y. Kosttok, 119 N. Y. S. 682. 



I 



Vnaiffned banlc cnrreney stolen nnd 

circnlmted 

828 U. 8. Stat at Large, Act Jnly 28, 1892. 

MAILi 

Acceptance of offer by nmil 

820 Nlebling Co. y. James Coal, etc., Co., 44 
Utah 60, 187 Pac. 884. White y. CorUes, 46 N. Y. 
467. Howard y. Daly. 61 N. Y. 862. N. J. Com. 
Ins. Co. y. Hallock, 27 N. J. L. 646. Tayloe y. 
Merchants F. Ins. Co.. 9 How. (U. 8.) 390. Pat- 
rick y. Bowman, 149 U. S. 411. Haarstlck y. Fox, 
9 Utah 110. 17. 8. Postal Beff., Sees. 631, 688. 
Contra., McCulloch v. Eagle Ins. Co., 1 Pick. 
(Mass.) 278. 

Gift of bank draft tbron»h asaU 

f^80 Wheeler y. Glasgow, 97 Ala. 700. Field y. 
horb, 99 CaL 661. Barke y. Bishop, 27 La. Ann. 
466. Taylor's Est, 164 Pa. 188. Scott y. Lanman, 
104 Pa. 693. Jones y. Deyer, 16 Ala. 221. BeaVey 
y. Seayey, 30 111. App. 626. People y. Benson, 99 
111. App. 326. Blckford y. Mattocks. 96 Me. 647. 
Brogden y. Met. R. Co., 2 App. Cas. 666. Dunmore 
y. Alexander, 9 Shaw D. & B. 190. U. 8. Posto^ce 
Beg. 487. 489. Carr y. Taylor, 128 Iowa 636. 29 
Cyc 1116. Bnehler y. Gait, 86 111. App. 226. 

Lows of rearistered mall 

281 Anten y. Manistee Nat Bk., 67 Ark. 248. 
mer. Bxch. Nat Bk. y. Met Nat Bk., 71 Mo. App. 
461. Buell V. Chapin, 90 Mass. 694. Clay City Nat 
Bk. y. Conlee, 106 Ky. 788. U. 8. Comp. St., 1Q18, 
Sec. 7406. 

832 German St Bk. y. Minn., etc, B. Co., 118 
Fed. 414. Bankers Mnt Cas. Co. y. Minn., etc, R. 
Co., 117 Fed. 434. Boston Ins. Co. y. Chicago, etc., 
B. Co., 118 Iowa 428. 

883 Raynsford y. Phelps. 43 Mich. 844. Teal y. 
Felton, 12 How. (U. S.) 284. Danforth y. Grant. 14 
Vt 283. U. S. y. GrUwold, 8 Ark. 468, 9 Ark. 804. 

M ARRIBD "WOMKN 
Married yromen as anrety and 



Park's Anno. Code Ga.. 1914, Vol. 2, Sec 
Farmers, etc., Bk. y. Bnbank, 2 Ga. App^ 889. 
Booth y. Merchants Bk., 9 Ga. App. 660. Vlua 9l<:a 
Lumber Co. y. Parataln, 92 Ga. 870. Scbofleld y. 
Jones, 86 Ga. 816. Jones y. Bradwell, 84 Ga. 809. 



McDanlel y. Ackrldge, 12 Ga. App. 79. 

Jec. 8 

L. Ins. Co. y. Allis, 28 Minn. 837. 



Rey. L. Minn. (Suppl. 1909), Ch. 72, Sec 
Minn. Rey. L. 1906, Sec. 3336. N. W. Mnt 



g36 Mo. Rey. St 1889, Sec. 6864. Brown y. 
ressler, 126 Mo. 689. McCorkle y. Goldsmith, 60 
Mo. App. 476. Grandy y. Campbell. 78 Mo. App. 602. 

837 vllet y. Bastbnm. 64 N. J. L. 627. Union 
Nat Bk. y. Chapman. 169 N. Y. 688. Chemical Bat 
Bk. y. Kellogg, 183 N. Y. 92. 

838 Comp. St N. J., 1910, Sec. 6. p. 3226. Van- 
kirk y. Sklllman, 34 N. J. L. 109. Peoples Nat Bk. 
y. Schepflln, 73 N. J. L. 29. Perkins y. BlUott. 28 
N. J. Bq. 626. Vllet y. Eastbnrn, 64 N. J. L. 627. 
Todd y. Bailey, 68 N. J. L. 10. 

to Allen V. Beebe, 63 N. J. L. 377. 
Q Manor Nat. Bk. y. Lowery, (Pa.) 89 Atl. 678. 
ardon's Dig. Pa. (13th Ed. 1903) p. 2451. Sil^ley 
y. Robertson, 212 Pa. 24. 

841 Pnrdon's Dig. Pa. (13th Ed.) p. 2451. AbeU 
V. Chafee, 154 Pa. 254. Hanar y. Croney, 13 Pa. Co. 
Ct 193. Peter Adams Paper Co. y. Cassard, 206 Pa. 
179. Hazleton Nat. Bk. y. Klntz, 24 Pa. Super. Ct 
456. Patrick y. Smith. 165 Pa. 526. Harrlsbnrg 
Nat. Bk. y. Bradshaw, 178 Pa. 180. Brooks y. I^at 
Bk., 125 Pa. 394. Harper v. OxNell, 194 Pa. 141. 
Sibley y. Robertson, 212 Pa. 24. WUtbank y. Tobler, 
181 Pa. 103. In re Young's Est, (Pa. 1912) 88 
Atl. 201. 7 Cyc 702. Henry y. Blgley, 6 Pa. Snper. 
Ct 503. 

§42 Rathfan y. Locher, 216 Pa. 671. 
43 Dages y. Lee, 20 W. Ya. 684. Camden T. 
Iteshew, 28 W. Va. 286. Williamson y. Cline, 40 



W. Va. 194. W. Ya. Acts 1898, Chap. 8. W. Yl 
Code 1913, Chap. 66. 

MINORS AlfD IHCOMPBTBirTS 

Contracts of peraona nnder nardlamaUp 

844 Schaps y. Lehner, 64 Minn. 208. Morris y. 
Great Northern R. Co., 67 Minn. 74. Grlswold ▼. 
Hutler, 3 Conn. 227. American Tr. Co. y. Boone. 
102 Ga. 202. WlUmerth y. Leonard, 166 Man. 277. 
Carter y. Beckwlth, 128 N. Y. 812. Knox y. Haoft 
48 Minn. 68. 



LlabUltT of ntlnor a« atoekkolder 

45 Foster y. Chase, 76 Fed. 797. Aldrich y. 
Ingham, 181 Fed. 868. Fowler y. Gowlng, lfi2 Ffed. 
801. 29 Cyc 1664. 



I 



Payment by banlc to Ineompet 



i6 American Tr. ft Bk. Co. y. Boone, 102 Gk. 
^02. Reed y. Matapan. etc, Co., 198 Mass. 806. 
Riley y. Bk.. 36 Hun(N. Y.) 619. Wallls v. Man- 
hattan Co.. 2 Hall (N. Y.) 496. Drew y. Nmm, L. 
R. 4 B. Dly. 661. 

847 Prentice y. Achom, 2 Paige (N. Y.) 86. 
Pickett y. Sutter, 6 Cal. 412. Bates y. Ball, 72 HL 
108. Mansfield y. Watson, 2 Iowa 111. Drefahl y. 
Security Bay. Bk., (Iowa) 107 N. W. 179. 

Payment of eheclc to Infant aorent 

§48 Talbot y. Bower, 1 A. K. Marah iEj.) 436. 
. S. Inyest Corp. y. ulrlckaon, (Minn.) 86 N. W. 
613. 

lYlthdrayyal of deposit bx minor 

249 N. Y. Bk. Law, Art IIL Sec 148. N. Y. Bk. 
AW, Art Y, Sec. 198. N. Y. Bk. Law, Art YI« 8«e. 
249. 

850 Dickinson y. Leominster Say. Bk., 162 MasL 
51. Genet y. Talmadge, 1 Johns Ch. (N. Y.) 4. 
Neg. Inst Law (Comsrs. dft). Sec 41. 



lYIthdrayyal of deposit by 

CaL Bk. Act Sec 16. 

Bk. Act Cal., Sec. 16. 
_^53 Lefeyer y. Lefeyer, 6 Md. 472. Land ▼. Pet- 
tus, 11 Ala. 87. Bk. Law N. J., Sec 17. Young's 
E«t. 17 Phlla. (Pa.) 611. 

854 Pa. St 1874. Sec 1. 

855 Nelson y. Cloree, 84 Ala. 666. Yemon*s 
Sayles' Tex. Cly. St, 1914. Arts. 4068-4(y70. YIns- 
yard y. Haard, (Tex.) 167 8. W. 22. 



MORTOAGBS 
In name of 



bi4 



Mort 

856 Nat Bk. y. Whitney, 108 U. 8. 99. Beynolda 
V. Crawfordsvllle Nat Bk.. 112 U. S. 405. Green- 
field y. Stout 122 Ga. 808. N. W. Fire, etc, Co. ▼. 
Lough, (N. Dak.) 102 N. W. 160. Mich. 8t Bk^ y. 
Trowbridge, 92 Mich. 217. Shewalter y. Pirder. 86 
Mo. 218. Caspy y. Dodwell, 116 Gal. 677. 8t^nk» 
y. Yetzer. 108 Iowa 612. Board y. Mfrs. Bk., 69 
Minn. 421. 

Chattel mortcases 

857 Mills Anno. St (}olo., 1912, Sec 627. Brooks 
y. Mitchell, 9 Mus. ft W. 16. Brophy Grocery Co, y. 
Wilson, (Mont) 124 Pac 610. Mobile Say. Bk. y. 
McDonnell. 83 Ala. 696. O'NeU y. Wagner, 81 CsL 
631. Lee y. Balcom, 9 Colo. 216. Walker y. Woo|en« 
64 Ind. 164. 



?58 Iowa Code, 1897, Sec. 2906. Groyer y. 
ounle. 110 Iowa 446. Nicholson y. Aney, 127 
Iowa 278. Pease y. L. Fish, etc, Co., 70 IlL Aopw 
188, 176 ni. 188. Mantony y Bmertch Ontllt CoL, 



172 111. 92. 

g;59 Field y. Silo. 44 N. J. L. 866. MUbnm Mfc. 
0. y. Johnson, 9 Mont 637. Pnb. L. N. J., 1878j 
S. 189. Ehler y. Turner, 86 N. J. Eq. 68. Ohio Ber. 
t 1890, Sec. 4164. Hanes y. Tiffany, 26 Ohio 8t 
649. Blandy y. Benedict 42 Ohio St 296. 20 An. 
ft Eng. Bncyc. L. (2nd Bd.), p. 927, and cases dted. 
Oreeson y. German Nat Bk., 78 Ark. 141. Fort y. 
Black, 60 Ark. 259. Rice y. Dayls, 96 Mo. App. 638. 
Thompson y. Balrbanks, 196 U. S. 616 (aff*d 76 Vt 
361). Frank H. Buck Co. y. Buck, (C^ 1912) 122 
Pac. 466. Tapla y. Demartlnl. 77 Cal. 888. Acker- 
man y. Hansicker, 86 N. Y. 48. Chandler y. Crom- 
well, (Miss. 1912) 67 So. 664. Qtn. St Kan. 1909, 
Ch. 82, Sec. 6226. 

860 Heltman y. Griffith, 43 Kan. 668. Hees y. 
Carr. 116 Mich. 664. Bnrdltt y. Hunt 26 He. 419. 
Jacobs y. Dennlson. 141 Mass. 117. Partridge y. 
Swazey, 46 Me. 414. Johnson y. StellwajEon, 9t 
Mich. 10. Stonebraker y. Kerr, 40 Ind. 186. Bhani^ 
nessey y. Lewis, 180 Mass. 366. Sheldon y. BroifB, 
72 Minn. 496. Merrill y. Dawson, Hempst. (U. 6.) 
663. 
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LEGAL CITATIONS 



r Ht. Bk., 4S Meb. BBS. 

.. _ — _!0. Colo ». Kerr. 19 Meb. 

New^Uncoln HoMl.Cq^.r. SbMr*. M Keb. 47S. 

., Bm. e«84. B07M 



Sei Forr«ater .. 
erer t. Miller, Bl 

BM. Now LlDCOln ,-. .. 

Brown *. NellwKi, 61 Neb. TSB. 

86a Cobbej'* lima. 8t Neb 

T. S^mmen, 46 Neb. S08. 

868 BUei T. -ninMr, SB N. ]. Bq. M. Black t. 

HdMtm. 70 N. I. L. 803. Howtll V, 8tOII«, (N. /J 

Tl^tl. 914. Brelt T. SoUerlno, (N. 7.) 72 AtL Tt). 

SliDiiaon T. Andenon, (N. J.) 78 AU. 4»S. 

s3ir686."'^lirianu"Broi.'\r'Himmer,''l82 Mlci'. 

Blmore t. HIbkIdb, 20 Iowa 2C>0. KeuQlon T. Keliw. 
10 Iowa 448. Well T. Cborcb 62 lowe 288. Chfi- 
tenden ft Co. t. Gouaie, 18 Iowa 16T. Demoad t. 
Crar;. B Fed. 7B0. Pike r. liJetBon, SO Iowa 150. 
Iowa Code, 189T, Ch, 7, aecs. 4369, 4290. Iowa 
Tnrie 1S97, Ch. B, 8ec8. 8801, 3802. Aetna L. Ina. 
HmBer^ 77 Iowa 881. Handr v. Tracy. IBO 



U. T. Dartitaoii. 18 Ore. 67. Lynch T. NaylM 
111. App. 107. Mannen t. Bailey. Bl San. 443. 
nlBB T. Gavin, 4 N. Y, App. IHy, 398. low* C 
1897, Ch. 7, Sec. 4286. 



866 Colo. Nm. I: 

^' -. SpUa, ISl Iowa 1 
Allen 



m, 



Bar. Bk. Act (April, 1876), 8ec, 40. Barrett V. 
Blaanfleia Sav. loat, (N. J.^ B4 Atl. S42, 67 AtL 
.1187. Fed. BeMTTe Act, 1913, Sec 19. 

Dc^OBlta with tFwat eompaaT »«mltt«« 
871 Fed. Beaerre Act, 1918, See. 19. 

HsButliuitloa bT rcreaae aaeer 

?7a V. S, R^. Bt, Seea. 8162, 8168, B177. B«l. 
. B. T. RbawD, Fed. Cai. No. 16160. O. B. T. Fuk- 
hlll, Fed. Caa. No. 1B994. TJ. B. T. Uans. 6 Otto 
(U. B.) B80. Fed. Beeerve Act, Sec 21. 
Feduwl JuriaUoHoM 

873 Bk. of U. 8. V. Deveaai, D Cranch (U. B.> 
1. SB. Oabora t. Bk. of D. B., 9 Wbeat. (U. B.i 
738. 816. Bk. of V. S. v. Northumberland Bk., 2 
Fed. Caa. No. 931. D. 8. Bar. St., Sec e29,BQbd. 10. 
OuKMtatT of draft 



687 29 Opln. n. B. Attj. 
Karla. IB Pet. (D. 8.) B19. C 
Caa. No. STS6. V. 8. Bev. 
Merchantg BIe. v. St. Bk., 1' 
Arnutrons <r. Second Nat. Bl 
BMerve Act (Amend. Sept. ! 
Avery'i Bit., 92 M. Y. S. 97' 
Sec. S2S. Farmera Loan, etc., 

Bl Atl. 600. LawB Conn., lOli. 

Act, Sec 7. 



Block T. WUker 



L App. 406. 

CertalDly «• to paree 

Gordon t. Andenon, SB Iowa 224. 
Mdntoah T. Lytle, 26 Mini 



I, 42 Ark. 268. 



890 Mcintosh T. Lytle, 26 Minn. 836. Holbpm 
V. Pa. Cement Co., 1^9 N. 7. 3. 9S7. BartlDEton 
Nat. Bk. T. Breilln, (Neb.) 128 N. W. 668. Qoerquit 
T. Qoerrant, 7 Va. Law Beg. 689. 

891 Maaa. Neg. Init. Act., Sec. 146. Bartbolo- 



t Nat Bk., 1 



Act, B«a>. BffilS. 6091. Union 

» 178. 

,t &11SU r. Dunn, 71 Neb. 881. Bar. St Neb., 
..ill) Bee. 68BI. areen v. Grant 184 Mich. 462. 
Mortimer r. Prltcbari Bailey Eg. (8. C.) DOS. 
Heem r. Dnlaaey, 88 Va. 074. Colon Hort Ca t. 
Hagood 97 Fed. 360. Cobbey'i Anno. St. Neb., 
<1903> Vol. 2, Sec. 102B7. 



NATIOHAIi BAVHB 

tlslBV fOF "am Tin V" AC€1011BtB 

Lawi N. Y. 1883, Ch. 409, Sec. 288. People 



I Smiley t. Wataon, (Q 

I Chicago By. Co. T. Ht , .. 

Ackley School Diet. y. Hall, 113 U. 



, 188 Pac. 867. 
rhanta Bk., 188 U. B. 



(MaaaJ 088. .. 

Nat Bk. y. Garland, 1«0 111. _„ - .. 

Talbot, (Maaa. 1918) 100 N. H. sSS. Btntta T. Silvn, 
119 Man. 187. Nat Bk. t. Cartel, (Iowa) 12B N. 
W. 2B7. 

BKeet at eztenalOB eUtnae 



L 848. Famec 



HaptdH Nat Bk, t. Weber, (Iowa, 1017) 1S4 N. W. 
288. Qnlnn t. Bane, (Iowa, 191T) 164 N. W. 788. 

897 Firat Nat Bk. y. Battery, (N. Dak.) 116 M. 

898 Bk. T. Gnnter, 67 Kan. 22?. Bk. T. Wheeler, 
7D Mich. S46. GUdden T. Henry, 104 lod. 37& 

98. ilrit 



iiiKi, Di --" i^i. m. V. Wheeler, 

._ __.. GUiden T. Henry, 104 Ind. T" 

Woodbary t. Boberta, D9 Iowa 348. Bk. v. Go—" 
88 Mo. App. 123. Bk. T. Eenney, 9fl Tex. 298. 
Nat Bk. y. Buttery. (N. Dak.) 116 N. W. 841. 

899 DbtU t. McCall, 179 Mo. App. 1B8. 

900 City Nat Bk. I. KeUy. (Okla.f 101 Pac. 1172. 



laatrBBi 



nl Chandler v. Calvert, 87 Mo. App. 862. noene 
idwarda, 9 111. App. 163. Secniity Tc. Co. v. Dea 
Moluea County, 198 Fed. 881. 

ITote recltluK execntorgr conatdemtlon 

&08 McKnIgbt T. Paraous, 186 Iowa S90. Jenninn 
V. Todd, lis Mo. 296. MUler v. Flnley. 26 MliA. 



Davla, 33 Ni.„. 

Co., 122 C. S. 26T. Sumter Co. St. 
(Fla.) 87 80. 109. Heard "- • • 



Steel 
Bh^doi, 118 Ga." liJl ' 
Note retalDinc Ileit 



<ly Co. *. Btockgrowera Bk., 178 Fed. 869: Ayer 
. Hoghea, 69 S. B. 667. Bacon v, Farmert Bk., Tt 
lo. App. 406. Merchants Bk. T. Balrd, 160 Fed. 

v42. ContTA. : Botchlna v. Plantera Nat Bk., 128 

N. C. 72. 



IS. 



, _. 8. aev. Bt, Sec. 0300. Sec Nat Bk. t, 

J, 93 N. Y. 388. Bk. v. Ballioad Co., 20 Kan. 

619. Rataer v. Burlington A Co., 64 Minn. 34B. ' 

881 Fed. Beaerre Act, 1918, Bee 24. U. 8. B«r. 
St., Sec 5200. 

I-osa oa mtlacate of devoalt 

882 Flaher *. Continental Bk., 64 Fed. 707. 
Power to dOBKte aerrleea of olork 

883 Bobertaon v. Buffalo Connty Nat Bk., 40 Neb. 



y. C^wfordavllle Nat B., 112 V. B. 400. 
NatlOBtU iMIalE  Bwretr 

885 Bowen t. Needlea Mat Bk., 87 Fed. 480, 9; 
Fed. 920. Com. Nat Bk. t. Plrle, 82 Fed. 7« 
Thllmany v. Iowa Papar Bag Co., 108 Iowa SS 
First Nat Bk. v. American Nat ^k.. 173 Uo. 1@ 
Nat Bk. T. Sixth Nat Bk., 312 Pn. 288. Bailey .1 
Farmera Nat Bk. 87 ni. App. 66. 

886 U. 8. Bar. Bt, Sec %47. 



La. Aqd. 060. S'hermi . , __. 

WUaon y. C!ampbell, 110 Mich. Bad. 
Effect of wai-rer of ppoteat and exciBvtIaaa 
904 Bk. T. Wbeeler, 76 Mlcb. 646. First Nat Bk. 
V. Battery, (N. Dak.) 116 M. W. 841. Bonrier U 
Diet. -In Bolldo." 

I^APehooac receipts 

906 Jaaper Tr. Co. t. B. R. Co.. 99 Ala. 416. 

'Warrut drawn for ma>lelp«l debt 

906 Fox T, BUpnuui, 19 Mich. 218. School Dlat 

V. Stongh, 4 Neb. 367. State y. Hair, 68 Mo. 288. 

Worda affccHiiB ■evotlabiUtr 
90T Seara v. Wright, 24 Me. 278. Slegel t. Chi- 
cago Tr., etc.. Bk., (111., 1890) 83 N. B. 417. Bk, ▼. 
CasoD, 39 La. Ann. SOB. Hanneberry v. Uorae, BO 
IlL 294. 

908 Kloti Throwing Co. v. Mfg. Commer. Co., in 
Fed. 818. McComas v. Eaaa, lOT Ind. B13. Amer, 
Eich. Bk. V. Blanchard. 7 Alleo (MaaaJ 833. Coat 
y. Klniua Hemlock B. Co., 171 Pa. 61B, Paifter v. 
American Eich. Bt., (Tei.J 27 8. W. 1071. Dllley 
- Van Wie, 6 WIi. 209. Sherman Bk. v. Appen|on, 
"■"-•■■ - Wentworth. 218 Maaa. tfO. 

86. Batea *. Independent 

Fed._192. Independent School JMat 



i Fed. 20. Newberry T. Wet 
Taylor y. Carry, 109 Maaa. 86 
ScSeol DUt., m Fed. 19.- - 
T. Stone, 106 D. B. 183. 



LEGAL CITATIONS 



NOTARIB8 



AckaowledSBtent hy pmrty Im tetcvest 



S2 



S>1Q Bowden y. Pftrrlih, 86 Vft. 67. Dall y. Moon, 
1 MO. 689. MnenBe y. Hftrper, 70 Ark. 809. Hold«n 
T. Brimage, 72 Miss. 228. wasson y. Connor, 64 
HIM. 861. SteYena y. Hampton, 46 Mo. 404. Brown 
Y. Moore, 84 Tex. 646. TaYenner y. Barrett, 21 W. 
Ya. 666. Am. A Bnc. Bncy. L.. Yol. 1, _p. 146. 
Contra.: Bennett y. Shipley, 82 Mo. 448. Ilant y. 
Gale, 88 lU. 186. 

AelcmoYTledsmemt OT«r tele9k«B« 

1 Boasell y. Whiteside, 6 HI. 7. Bnmawlck- 
ke CoUender Co. y. Brackett. 87 Minn. 68. HQbo- 
ken Land Co. y. Kerrigan, 81 N. J. L. 18. Plerce'a 
Waah. Code (1906). Sec. 4466. Mays y. HedgM, 79 
Ind. 288. St. Nat Bk. y. Mee, (Okla.) 186 PaG7768. 
Barnard y. Schnler, 100 Minn. 289. 
912 Barnard y. Schnler, 100 Minn. 289. Wester 
Y. Hnrt, 123 Tenn. 608. Shannon's Code Tenn., Sec 
8768. SulllYan y. First Nat Bk., 87 Tex. CIy. App. 
228. Bannlnff y. Banning, 80 Cal. 271. West va. 
Code, Sees. 8806, 8807, 8808. 

Notarr'a fe« in AIaWum* 

918 Alabama Code, Sec 6174. 

ITompeteney of bank ofleera, dlreetorsy 

■toekholden and employeea aa 

notaries 

914 Jenkins y. Jonaa Schwab Co., 188 Ala. 664. 

916 First Nat Bk. y. Merrill, (Cal., 1914) 139 

Pac. 1066. 

916 Bk. Y. Oberhans, 126 Cal. 820. Lee y. Mnr- 
hy, 119 Cal. 866. Merced Bk. y. Rosenthal, 99 CaL 
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Bank as lienor can refuse to transfer stock 230, 23^235 

Corporation tax on bank shares 1301 

Dividends 221 
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BANK STOCK AND STOCKHOLDERS— Continued 

Opinion Nomben 

Double liabiUty 222-224 

Holder in due course of lost oertificate 808 

Increase of national bank stock 225 

Inspection of books and records 226-227 

Liability of minor as stockholder 845 

Liability of transferor to assessment 220 

lien of national bank for stockholder's indebtedness 230-232, 236 

Lien of state bank for stockholder's indebtedness 228, 220, 233, 235 

Loan on shares of stock by national bank prohibited 882 

Right to dividends of pled^ stock 237-238 

Stockholder as notary 914-957 

Stock issued in name of partnership 239 

Transfer of bank stock 240-241 

Voting 242-243 



BILLS OF LADING 

Acceptor's liability on B/L draft 244 

Bank's liability for violation of instructions 250 

Collection of B/L draft 367-369 

Consignor cannot change routing 252 

Disclaimer of warrantor liability 257-260 

ElGFect of absence of shipper's signature 254 

Guaranty of draft by bank 178 

Interstate shipment of intoxicating liquor 418-419 

Interstate shipment, — ^jurisdiction of cause of action 252 

Liability for issuing B/L without receipt of goods 251 

Obtaining B/L under false pretenses 628 

Protest of draft 1133 

Purchase of B/L drafts by national banks 877 

Recovery by drawee of money paid on non-negotiable B/L draft 245 

Rights of attaching creditor of shipper 246-249 

Rights of payor of draft where goods not according to contract 256-260 

Shipper's indorsement supplied by collecting bank 253 

Uniform B/L Act relative to purchase and collection 255 

BLANK SPACES 

Check signed in blank 293-294 

Payee blank unfilled puts bank on inquiry 890 

Space filled in accordance with authority 960 

Space for interest loft on note 746 



BONDS 

Bank's liability on indemnity bond 886 

Bank's right to require bond for lost paper 824-826 

Bond to protect against payment upon unauthorized indorsement 181 

Duplicates for lost government bonds .819 

Fidelity bonds 633-634 

President of national bank as bond broker 193 



BRANCH BANKS 

Presentment and payment of checks 261-263 

Pnsentment and payment of note 264 

Right to establish branches 265 

V 



BY-LAWS 

Opinion Nomben 

By-law providing for secret stock lien 230 

By-law requiring surety company bond 822 

Disclaimer of liability upon loss of passbook lOiS 

Failure to adopt by-laws does not invalidate acts of corporation 431 

Lost paper, requiring bond for 816 

CASHIER 

Cashier buying his own note for bank 961 

Cashier has no authority to bind bank in guaranty agreement 14, 180 

Cashier of national bank need not be director 107 

Cashier's checks 130, 670-671, 809, 824, 1236, 1238 

Liability of bank for unauthorised act 196-196 

Mortgage to national bank in name of cashier 866 

Power to borrow money for use of bank 207 



CERTIFICATE OF DEPOSIT 

Attachment of funds represented by certificate 124-127 

Bank's obligation to know payee's signature 280 

Demand and time certificates distinguished 266-268 

Forgery of payee's indorsement 280,612, 516, 663 

Holder protected by guaranty fund 480 

Indorsement "all prior indorsements guaranteed" 724 

Indorsement by alternative payee 670 

Rights of innocent purchaser 273-274 

Insanity of payee 275 

Issued in two names 602 

Loan by naiional bank on security of its certificates 882 

Lost certificate of deposit 281, 806, 825 

Maturity 267, 278 

NegotiabiUty 276-277 

Passbook and negotiable certificate distinguished 141 

Payable "in current funds" 271-272 

Payable to minor 850 

Presentment after death of payee 269-270 

Statute of limitations 278-279 

Transfer without indorsement 281 

Withholding payment of time certificate 282 

CASHIER'S AND CERTIFIED CHECKS 

Cashier's checks 130, 570-571, 809, 824, 1236, 1238 

Certified checkholder not a preferred creditor 208 

Postdated certified checks 12-14 

Stopping payment of cashier's and certified checks 1236-1241 

CHATTEL MORTGAGES 

Chattel mortgages 867-863 

CHECKS— PAYMENT OF 

Ambiguous and incomplete checks 283-285 

Bad checks, criminal liability for issuing 621-627 

Bearer check without indorsement 289-292 

Bearer checks, instruments purporting to be 286-288 

Blank form of another bank used 82-84 

vi 



CEDBSGEB— PAYMENT OF— Continaed 

Opinion Numben 

Caahier's checks 130, 670-671, 809, 824, 1236, 1238 

Certified checks, post dated * 12-14 

Certified checks, stopping payment of 1237-1241 

Check as an assignment 460-461 

Check drawn on another department of same bank 297 

Check without funds 621-627 

Checks for less than one dollar 833 

Checks signed in blank 293-294 

Checks with suspicious appearance 346 

Conditional deposit of check 476 

Conditional payment by^check 1050-1051 

Conversion of check by bank 295 

Counter check, receipt as substitute for 296 

Crediting depositor's account with checks on same bank operates as payment 297-298 

Draft drawn on particular fund 823 

Drawer of check a fugitive from justice 802 

Drawer's liability on unpaid check 808 

Duty of care of check book 804 

Exchange charge, payment of 805-806 

*'For full payment of account" 807-811 

Gambling debt, given for 818-814 

Holder in due course. See Holder in Due Coone. 

Holiday, pajrment on 669-663 

"In exchange" effect on negotiability of provisioQ 315-316 

Instrument payable at futiue date 812 

Lost or stolen checks. See Lost and Stolen Tspex 798-828 

Memorandum on check, effect of 817 

More than balance, checks for 318-322 

Negotiability, provisions affecting 824 

"Not payable through express company" 825-827 

Official check for private use, payment unsafe 828-832 

Partnership checks |334 

Payable ix$ one state and negotiated in another 836^^36 

Payable to A "for account of B" 837 

Payable to drawee and presented by third person 888 

Payable to two payees 708 

Payroll check, form to protect against loss. 839 

Point of time when check received through mail is paid 800-301 

Postdated checks 1083-1096 

Preparing check, duty of care 341-344 

Railway pay checks 591, 695 

Refusal to pay duly presented check 346 

Relation of bank upon deposit of check 299 

Remittance stamp 847 

Retiu'n of vouchers without receipt unsafe 859 

Revocation of check by bankruptcy 216 

Revocation of check by death 449-461 

Revocation of death by insanity or incompetent 846-847 

Right to possession of unused certified check 840 

Rule of 24 hours acceptance not applicable to eheoks 43-45 

Signatures 348-351 

Special deposit, drawn against 393 

Stale checks 352 

Stamping check "PAID" 368-854 

Stamping check "PAYMENT STOPPED" 1269-1261 

Stopping payment 1231-1289 

Stranger payee 355 

Strangers, checks cashed for 567-660 

Traveler's checks 608-609 

»• 
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CHECKS— PAYMENT OF— Continued 

Opinion NnmbtfS 

Undated eheoks 356-358 

••With exchange," effect of proTuion 360-362 

Words and figures differ 863-366 

CLEARINO HOUSB 

Caieck drawn on A "payable if desired at B" prohibited 301 

Presentation of checks for more than balance 318-310,322 

COLLECTION 

Bin of lading draft 367-369 

Checks lost in the mail 708-700 

Circuitous routing 370-372 

Correspondent, selection of 373-375 

Crediting depositor's account with checks on same bank operates as payment 297-208 

Default of correspondent, liability for 376-383 

Disclaimer of liability for negligence 384-385 

Drawee only bank in place 385, 406, 400 

Duty of collecting bank 386-390 

Duty of collecting bank where proceeds under garnishment 136 

Duty to trace unacknowledged items 426-427 

Express company as collecting agent 301-^302 

Following instructions 393-397 

Forwarding paper direct to drawee 398-400 

Insolvency of coUecting bank 410-415 

Interstate shipment of liquor 418-410 

Items received by insolvent banker 420 

Liability for not turning over proceeds 423 

Lien on paper forwarded 421-422 

Payment of exchange charge 305-306 

Postdated checks 1083, 1091 

Preferred claim against insolvent collecting bank 416-417 

Proceeds paid in advance of collection, recovery of 424 

Protest, duty of coUecting bank to 1118-1119, 1137-1139, 1146 

Bet off of proceeds against bankrupt's indebtednea 1177 

Specific deposit, charging items against 393 

Subsequent deposit, charging note against 425 

Substituted presentment of lost check collecting bank's duty of 798, 817-818 

Title of bank to paper deposited 299, 421 , 428 

UnooUected funds, payment against 428-429 

COMMON CABRIER 

Bill of lading issued without taking up goods 261 

Carrying mail as public agent 832 

Delivery of package after banking hours 171 

indorsement by railroad agent of checks payable to company 676 

Railway pay diecks 591, 595 

CONTRACTS 

Acceptance of offer by mail 829 

Disclaimer of liability for payment of stopped check 1242-1244 

Disclaimer of liability of collecting bank's negligence 384-385 

Check giv^i for gambling debt 313-314 

Contracts by persons under guardianship 844 

Contract to pay oommiasion on sale 1344 

Married women as contracting parties 834-843 

Validity of contract made on Simday 652, 657-658 
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CX)RPORATIONS 

See Bank Stock and Stockholder 

Opinion Niunbert 

Aooommodation indorser's liability on corporation note 74, 76-77 

Authority of officer to use corporate funds 329, 331 

Books and records, inspection of 226-227 

By-laws, failure to adopt 431 

Coiporation tax law 1293-1295 

Criminal liability for issuing bad checks 622 

DivideDds, nature of unpaid 432 

Dividend, right of purchaser of stodc to 433 

Double liability of bank stockholder 222-224 

Indorsement by corporation on renewal of trade paper 994 

Persona] and corporate liability on note 434-438 

Power to guaranty debt of another 874 

Power to indorse for accommodation 430 

Seal unnecessary on corporatk>n note 996-997 

Signature to corporation note 434-438 

Transfer of stock on books 1339-1342 

Ultra Vires Acts by banking corporations 177-178, 823, 874, 884 

Usury pleaded as defense 786 

Voting control by fraction of share 439 

Voting power of stockhokier 440 

CURRENCY 
See Legal Tender 

Deposit of moneys belonging to Indiana 471 

Duty to deface counterfeit coins 198 

Legal tender qualities d money 788 

Note payable in ''legal tender" and ''gold coin'' 789 

Photogn^hing United States notes 641 

Taxation of Canadian ounenoy \ 1290-1292 

Theft of unsigned bank currency 828 

CUSTOM 

Calculation of interest 747-748 

Filing stop payment notices 1254 

Lost checks and drafts charged back to customer's account 817 

Mailing check direct to drawee 400, 409 

Payee's ind<»sement as prere<iuistte of payment 714, 716 

Payment of check after drawer's death 451 

Presentment of check through clearing house 1107 

Protest by notary's derk 1111 

Stamping "collection" on notes 86 

Stamping "Payment stopped" upon checks 1259-1261 

DAMAGES 

Bank's negleet to follow instructions in collecting paper 394 

False statement of customer's financial condition 190-192 

Refusal to transfer stock to bona fide purchaser 240 

Violation of B/L instructions 260 

Wrongful dishonor of check 506-511 

[DEATH AND DECEDENT'S ESTATE 

Agency revoked by death 479 

Autlunrity to renew notes of testator 447 

Bank's right to credit decedent's account 442-443 
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DEATH AND DECEDENT'S ESTATE— Continued 

Opinion Numbers 

Deed for annuity 444 

Delivery of deed after death 445 

Delivery of gift after donee's death 830 

Disposal of funds of intestate by bank 446 

Heir's note for decedent's debt 448 

Partnership account where one partner dies 334, 488 

Payment of check after drawer's death 449-461 

Payment of deposit to administrator 441 

Power of attorney affected by death 462 

Presentment of certificate of deposit after payee's death 269-270 

Renimciation of interest by heir procured by fraud 643 

Set off against indebtedness of decedent 1197-1202 

Survivorship where husband and wife perish in same disaster 668 

Transfer of stock of decedent 463-464 

DEED 

Deed for annuity 444 

Delivery after death ineffectual 445 

DELIVERY 

Delivery necessary to constitute valid pledge 1077 

Delivery of deed after death ineffectual 445 

Delivery of express package after banking hours 171 

Gift not complete without delivery 667, 830, 1339 

Pofltmaater's liability for misdelivery of registered package 833 

Transfer of stock by delivery 1339-1340 

DEPOSITS 

Assignment of deposit 465-467 

Bank not obliged to receive deposits 469-470 

Banks as depositaries 471 

Check as an assignment 450-461 

Crediting depositor's account with check on same bank operates as payment of check 297-298 

Deceased depositor's accounts 441-464 

Deposit by one person crediting account of another 478-479 

D^x)8it for safe-keeping 472 

Deposit slip, nature of 473-476 

Disclosure of customer's balance 477 

Gift by delivery of pass book 667 

Giving cash instead of credit for deposited item 496 

Guaranty fund of depositors 480 

Husband and wife, deposits of 664-668 

Joint deposit 602 

Legal tender, payment in 787 

Made outside of bank 481-482 

Military company, deposit of 483 

Minors and incompetents, deposits of 846-855 

Mistaken credit to account 494-495 

Mistaken payment of deposit 484-485 

National bank deposit in trust company 871 

Notice of withdrawal of savings deposit in national bank 504 

Partnership, deposit by 487-488 

Payment on oral order 486 

Postal savings 489-490 

Publio depodts 491 

Reserve against savings deposits 492 
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DEPOSITS— Continued 

Opinion Namben 

"Savings," use of word 188, 870 

Selroflf of deposits 1177-1230 

Specific deposits 493 

Subsequent deposits 143, 393 425, 1212 

Time deposits 497 

Trust funds 498 

Two names, deposit in 602 

Unclaimed deposits required to be published 503 

Use of assumed name 468 

DISHONOR 

Drawer's liability on unpaid draft 505 

Wrongful dishonor of checks 506-511 

Presentment of instrument with indorsement lacking 1131-1134 

DIVIDENDS 

Dividend check on failed national bank 212 

Nature of unpaid dividends 432 

Pledgee's right to dividends of pigged stock 237-238 

Right of purchaser of stock to dividends 433 

DRAFTS 

Draft drawn on particular fund 323 

Drawer's liability for stopped draft 649 

Drawer's liability on unpaid draft 505 

Form of indorsement to restrict negotiability 725 

Gift through the nuul 830 

Guaranty of draft by bank 874 

Holder in due course of stolen draft 801, 803 

Holder in due course of stopped draft 647, 649 

Indorser discharged by payment 699 

Lost or stolen drafts 799-801, 803, 826, 827 

Negligence in failing to notify of lost draft 799 

Negotiation within reasonable time 801 

Payable "through" or "in care of" bank 1103, 1104 

Payable "with New York exchange" 1061 

Payment by mistake ^ 1053 

Presentment of time draft for acceptance * 388 

Protest of draft 1098, 1133, 1145 

Provisions affecting negotiability 245, 323, 909, 1145 

Rule of 24 hours for acceptance 43-46 

EXCHANGE 

Checks "not payable through express company" 325-327 

Exchange charge 305-306 

Instrument payable "in current funds" 271-272 

Effect of words "in exchange" 315-316 

Effect of words "with exchange" 360-362 

. EXECUTOR AND ADMINISTRATOR 

Authority to renew notes of testator 447 

Bank may demand letters of administration 441 

Decedent's stock claimed by administrator 479, 1197 

Deposit of check by administrator before he has qualified 442 

Transfer of stock to administrator 464 

Voting 243. 
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FORGERY 

See Altered and Raised Pt^r 

opinion Nomben 

Altering name of drawee on forged check 618 

Bank bound to know depositor's signature 512-617 

Certification of forged checks 18-20 

Check bearing forged and genuine signatures 523-526 

Checks cashed for strangers 557-560 

Check dated on Sunday 620 

Checks signed in fictitious name 611 

Criminal offense, possession of forged instrument 642 

Drawer's duty of examination and verification 527-528 

Effect of delay in giving notice of forgery 575-576 

Effect of waiver of identification 505 

Estoppel to assert forgery of indorsement 618-614 

Forged oounter«igDAture to trav^er's check or money order 606-610 

Forged draft against lost letter of credit 610 

Forged name of drawee 617 

Forged order on savings deposit 520-583 

Forged telegraph order to pay money 564-666 

Forgciy of signature by marie 561-563 

Indorsement by person of same name 585-600 

Indoroement by precise person intended 501-604 

Indorser's warranty to subsequent purchaser 612 

Liability of person identifying impersonator 615-616 

Non-recoveiy of money paid on forged check 534-647 

Non-recovery of money paid on forged indorsement 582-584 

Obtaining money under false pretenses 638 

Paymmit of forged check not chargeable to drawer 518 

Payment chargeable where drawer estopped 510-622 

Protest of fwged checks 1123-1125 

Recovery of money paid on forged bearer check 606-607 

Recovery of mon^ paid on forged check 648-566 

Recovery of money paid en forged indorsement 567-660, 672-674 

Recovery where indorsement guaranteed 577-681 

Signature and indorsement both forged 506-604 

Statute of limitations as applied to forged indorsements 605-607 



FRAUD AND CRIMES 

Bad checks, criminal liability for issuing 621-627 

Bill of lading obtained under false pretenses 628 

Burglary policy of the American Bankers Association 620 

Certification by officer of overdraft 35 

Check signed in fictitious name with intent to defraud 611 

Collection items fraudulently received by insolvent banker 420 

Conspiracy to commit robbery 630 

Conversion of notes by innkeeper 631 

Delivery of goods without taking up warehouse receipt 632 

Derogatory statements affecting banks 702-707 

Duty to deface counterfeit coins 108 

False statement that certificate of deposit is lost 281 

Fidelity bonds 63^-684 

Firm checks issued through fraud of employee 635 

Forgery of check dated on Simday 620 

Fraud in overdrawing letter of credit 1060 

Interstate shipment of intoxicating liquor 418-410 

Introducing swindler to bank 636 

Obtaining money under false, pretenses 637-630 

Passing worthless state bank bill 640 

Photographing United States notes 641 

•  
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FRAUD AND CRIMES--Ck)ntinued 

Opinion Numbera 

PoBsession of forged instrument with intent to defraud 642 

Renunciation of interest by heir procured by fraud 643 

Statement to procure credit 644 

Theft of registered mail by railroad employee 832 

GIFTS 

Gift of bank draft through the mail 830 

Not complete without delivery 490, 667, 830, 1339 

Of bank stock 1339 

GUARANTY 

"All prior indorsements guaranteed'' 718-724 

Cashier's guaranty of post dated check 180 

Defective indorsement 696-698 

Drawee's right to require guaranty of payee's indorsement 694-695 

Guaranty fund of depositors 480 

Guaranty of missing indorsement 669-685 

Indorser as guarantor 700 

Power of bank to guarantee draft 177-178 

Release by extension of time 964-966 

Securities guaranteed by salesman 1076 

Signature guaranteed 179, 517 

Statute of limitations 961, 1003 

HOLDER IN DUE COURSE 

Certificate of deposit indorsed by minor 850 

Certified check 22 

Check given for gambling debt 313-314 

Check payable to drawee and presented by third person 338 

Check signed in blank 293-294 

Effect of indorsement "without recourse" 740 

Instrument indorsed in blank and stolen 806-811 

Negotiable certificate of deposit 273-274 

Paper indorsed for accommodation by corporation 430 

Raised checks 99-100 

Rediscounted note 645 

Stolen paper 801-805 

Stopped check 646-650 

Stopped draft 647, 649 

HOLIDAYS, SATURDAY AND SUNDAY 

Forgery of check dated Sunday 620 

Instrument executed on holiday 651-653 

Instrument maturing on Saturday 654-666 

Notes executed and delivered on Sunday 657-658 

Payment of check on holiday 659-663 

HUSBAND AND WIFE 
See also Married Women 

Attachment of wife's account by husband's creditor 127 

Authority to draw checks 664-666 

Husband's account in name of wife 667 

Husband's account in trust for wife 668 

Joinder of wife in chattel mortgage 858 

• •  
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INDORSER— INDORSEMENT 

Optnlon Nomben 

Aboenoe of payee's indonement 609 

Acoommodation indonement 66-77 

Alteration of draft after indorsement 94 

Altematiye payee, indorsement by 670 

Authority of agent to indorse 671-678 

Bearer ohecks do not legally require mdorsement 67^-680 

Blank indorsement followed by special indorsement 681-683 

Charge indorser's account, right to 684 

"Credit account of within named payee" 685-686 

Extension of time, release of indorser by 1005 

"For identification only" 687 

Form and language of indorsement 688-603 

Guaranty of defective indorsement 696-698 

Guaranty, drawee's right to require 694r-695 

Indorsement before payee 703-704 

Indorsement by mark 705-707 

Indorsement by minor 850 

Indorsement of past due note 1105 

Indorser discharged by payment 699 

Indorser as guarantor 700 

Indorser's liability preserved by demand and notice 701-702 

Partnership, indorsement by 708 

"Pay any bank or banker" 709-710 

Precise person intended, indorsement by 711-712 

Prerequisite of payment, indorsement as 713-717 

"Prior indorsements guaranteed" 718-724 

Restrictive indorsement 725-730 

Rubber stamp 731-736 

Same name as payee, indorsement by person of 743-744 

Statute of Limitations applied to forged indorsement G05-607 

Transfer without indorsement 281 

Warrant genuineness of signature, indorsement does not 737 

"Without recourse" 734-742 

INTEREST AND USURY 

Attorney's fee as cover for usury 745 

Blank space for interest left in note 746 

Calculation of interest 747-748 

Collection annually and at maturity 749-762 

Compound interest 753-755 

Discount greater than legal rate 756-757 

Legal rate collectible after maturity 758-759 

Legal rate on loans 760-761 

Maker's readiness to pay note stops interest 1019-1020 

Maximum legal rate, discount at 762-766 

Minimum charge of one dollar for small loans 783 

Negotiability affected by interest clause 767-769 

Parol evidence to prove usury 770 

Partial payment applied to reduce interest 771 

Payment of interest in advance 772-773 

Payment of principal before maturity 774-776 

Penalty for usury 777-778 

Rate on loans outside of state 779-782 

Slight excess interest 784 

Usury pleaded as defense 785-786 

INTOXICATING LIQUOR 
Interstate shipment 418-419 
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LEGAL TENDER 

Opinion Numbers 

Deposit in gold coin payable in legal tender 787 

Legal tender qualities of money 788 

Legal tender substitute for gold coin 789-790 

Standard silver dollars 791 

LETTERS OF CREDIT 

Duplicate for lost letter 813 

Forgery against lost letter 812 

Payment of overdrawn letter 1058-1059 

LIBEL AND SLANDER 

Derogatory statements affecting banks 792-797 

Publication of names of bank debtors in "delinquent book'' 191 

Slander of bank depositor 190 

LIENS 

Collecting bank's lien on paper forwarded 421-422 

Judgment lien against bankrupt's estate 214 

Lien of national bank for stockholder's indebtedness 230-232, 236 

Lien of state bank for stockholder's indebtedness 228-229, 233-235 

Lien on dividends of pledged stock 237-238 

lien on security pledged for specific debt 1063-1066 

Mechanic's lien affected by trade acceptance 1330 

Negotiability of vendor's hen note 903 

Priority between mortgage and mechanic's hen 868 

LOAN AND DISCOUNT 

Bank as agent to procure loan 167 

Bank as borrower on personal note of executive 168 

Legal rate, discount greater than 756-757 

Legal rate of interest on loans 760-761 

limit of loan by national bank 875-881 

Loan to bank official restricted 183 

Maximum legal rate, discount at 762-766 

One dollar minimum charge for small loans 783 

Power of national bank to loan on mortgage 884 

Rate of interest on loans outside of state 77^782 

Rebate of interest on prepaid loan 774 

LOST AND STOLEN PAPER 

Check indorsed in blank followed by special indorsement 682 

Check signed in "blank and stolen 800 

Checks, duplicate for 817-818 

Checks lost in mail 798-799 

Duplicate for stolen draft 803, 826 

''Duplicate unpaid" on draft, effect of 827 

Duty of care of check book 304 

False statement that certificate of deposit is lost 281 

Forged countersignature of lost traveler's check 609 

Forged draft against lost letter of credit 619, 812 

Government bonds, duplicates for 819 

Holder in due course of stolen paper 801-805 

Indemnity bond for issue of dupUcate 824-826 

Instrument indorsed in blank and stolen 806-811 

Letter of credit 812-813 

Passbook 814-816 
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LOST AND STOLEN PAPER— Continued 

Opinion Namben 

Stock certificate, duplicate for lost 820-823 

Substituted presentment when check is lost 798, 817-818 

Unacknowledged items, duty to trace 426-^127 

Unsigned bank currency stolen and circulated 828 

MAIL 

Acceptance of oflfcr by mail 829 

Bank's negligence in mailing draft to wrong person 586, 594 

Checks and drafts lost in the mail 798-799 

Gift of bank draft through the mail 830 

Loss of registered mail 831-833 

Point of time when check received through mail is paid 300-301 

MARRIED WOMEN 
See also Husband and Wife 

Account opened under maiden name 468 

As surety and accommodation party 834-843 

MATURITY 

Bank's right to charge to customer's account at maturity of note 1179 

Certificate of deposit, maturity of 266-268, 278 

Collection of interest at maturity 749-752 

Days of grace abolished 962 

Instrument maturing on Saturday 654-657 

Legal rate of interest collectible after maturity 758-759 

Maturity of notes 986-989 

Negotiable instruments in Illinois, maturity of/. 660 

Notes payable at bank equivalent to order to pay at maturity 1007-1010 

Notes payable at bank presented after maturity 1008, 1336 

Overdue trade acceptance presented after maturity 1335-1330 

Payment of principal before maturity not usurious 774-776 

Protest after maturity 1139 

MINORS AND INCOMPETENTS 

Contracts of persons under guardianship 844 

Liability of minor as stockholder 845 

Payment by bank to incompetent depositor unsafe 846-847 

Payment of check to infant agent 848 

Withdrawal of deposit by minor 849-850 

MISCELLANEOUS TOPICS PERTAINING TO THE FORM AND LANGUAGE OF INSTRUMENTS 

Bond to protect against pasrment upon unauthorised indorsement 181 

Certificate of deposit subject to attachment 125 

Certification ''good if presented within five days" 38 

Certification stamp including amount disadvantageous 49 

Check payable "to order of payee shown on back" 324 

Clauses inserted in trade acceptances 1328, 1332-1333 

Deed for annuity 444 

Disclaimer of liability for negligence of collecting bank 384-385 

Disclaimer of liability for payment of stopped check 1242-1244 

Excess collateral, application to "any other claims" 1064 

Form and language of indorsement 688^-693 

Form authorising mailing paper direct to drawee 385 

Form of note to make indorsers liable as sureties 700 

Guaranty by indorsers of check-drawer's signature 513 
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MISCELLANEOUS TOPICS PBRTAININQ TO THE FORM AND LANGUAGE OF INSTRUMENTS 

Continued 

Opinion Nnmben 

Instrument drawn on check form payable at future date 312 

Letter of credit to safeguard against overdraft 1Q59 

Negotiability of draft, form to restrict 725 

Note retain^ lien 903 

Note securing warehouse collateral 1079 

Notice of dishonor 1030 

Pasrroll diecks to protect against loss 339 

Pledge whereby pledgor retains possession 1077 

Receipt as substitute for counter check 296 

Set off of unmatured note against insolvent borrower 1230 

Two accounts, check where depositor has 1220 

MISTAKE 

Certificate of deposit issued for erroneous amount 27^ 

Legacy paid by mistake 105^ 

Blistaken credit to account 494-49^ 

Money paid without consideration recoverable 631, 1052, 105^ 

Payment of check without funds 105^ 

Payment of deposit by mistake 484-48^ 

Payment of draft by mistake 1053 

Revocation of mistAken certification of stopped check 48 

MORTGAGES 

Chattel mortgages 857-863 

Foreclosure 864 

Mortgage in name of cashier 856 

Mortgage indebtedness payable in gold coin 790 

Mortgage notes 865-867 

Power of national bank to loan on mortgage 884 

Priority between mortgage and mechanic's lien 868 

Provision In mortgage governs interest clause in note 752 

Wrong description In mortgage 869 

NAMES 

Assumed name, opening account under 468 

Deposit in two names 502 

Garnishment notice with incorrect name 131-132 

Indorsement bjf person of same name as payee 585-590 

Mortgage given to bank in name of cashier 866 

"Mrs." not part of name 689 

Right to change name 1345 

NATIONAL BANKS 



for "savings" account 870 

Branch banks not pennitted 265 

Cashier need not be director 197 

Deposits with trust company pennitted 871 

Double liidnlity of stodchoider 223-224, 1206 

Examination by revenue oilcer 872 

Federal Jurisdiotjon ^ 873 

Guaraaity of draft in which it has no beneficial interest 874 

Increase of national bank stock 225 

Lien for indebtedness of stockholder 230-232, 236 

limit of loan by national back 875-881 

Loan on eertificates of deposit 882 
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NATIONAL BANEB-Continued 

Opinion Numbers 

Loan on ahares of stock prohibited 882 

Minimum charge on small loans 783 

National bank as surety 885-886 

Power to act as broker 193 

Power to donate services of derk 883 

Power to loan on mortgage 884 

Publication of unclaimed deposits 503 

Rate of interest on loans outside of state 779 

Stete taxation 1321-1325 

Transfer of stock 1339-1342 

Trust powers 887 

Usurious discount and penalty 745, 756, 777 

NEGLIGENCE 

Attorney's delay in bringing suit 1343 

Circuitous method of presentment of check not negligent 370-372 

Collecting bank forwarding paper direct to drawee 398-409 

Collecting bank's violation of instructions 394-^396 

Disclaimer of liability for mailing check direct to drawee 384-385 

Disclaimer of liability for mistaken payment of stopped checks 1242-1244 

Duty of care of check book 304 

Duty of care in preparing check 341-344 

Failure to present for acceptance 388 

Failure to trace unacknowledged itema 426-427 

Liability for loss of registered mail 831-833 

Liability of telegraph company for forged telegrams 564-566 

Mailing check to wrong person 588, 590, 594 

Safe d^)ositary responsible for negligence 472 



NEGOTIABILITY 

Acceptance indorsed on back of bill 888 

Certainty as to payee 889-^90 

Certainty of place of payment 891 

Certainty of time of payment 892-893 

CertiiScate of deposit 276-277 

Certificate of stock 808, 894^95 

Check payable to payee only 83, 287 

Certificate of deposit payable ''in current funds" 271-272 

Clause confessing Judgment 978-984 

Costs of collection and attorney's fees 151-163 

Extension clause 896-900 

"In exchange" instrument payable 901 

Instrument must be negotiable to Justify protest 1140-1146 

Instrument stamped by protectograph 343 

''Not payable through express company," effect of provision 325-327 

Note reciting executory consideration 902 

Note retaining lien upon property 903 

Note secured by mortgage 865, 867 

Note secured by waiehouse collateral 1079 

Passbook of savings bank non-negotiable 814, 1038-1040 

Provisions destroying negotiability 287, 892, 1145 

Provisions regulating payment of interest 767-769 

Stotement of "particular fund" 323, 1140 

Trade acceptance 1331-1333 

Undated checks 356-358 

Use of seal 995-998 

Waiver of protest and exemptions, efiiect of 904 

• • • 
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NEGOTIABILITY— Continued 

Opinion Nnmben 

Warehouse receipt 005 

Warrant drawn for municipal debt 006 

Words afifeoting negotiability 007-^000 

PROVISIONS IN THE NEGOTIABLE INSTRUMENTS LAW REFERRED 

TO IN THE FOLLOWING TOPICS 

Accommodation indorser's liability 71 

Attorney's fee stipulation 151-165 

Blank space filled in ''strictly in accordance with authority given" 285, 060 

Certification must be in writing 15 

Check is not an assignment 454-455 

Check signed in blank and filled in 204 

Circuitous routing of checks 370 

Computation of time 087 

Days of grace abolished 46, 062 

Drawee's liability upon stop payment 1255 

Form of notice of dishonor 1030 

Indorsement before payee 703 

Indorsement in blank followed by special indorsement 681 

Indorser's liability as affected by agreement 73 

Negotiation of check within reasonable time 801 

Notes payable at bank 1007-1018 

Presentment on Saturday 654-655 

Protest must be under hand and seal of notary 1111 

Rule allowing drawee 24 hours to accept 43 

Statement of "particular fund" in instrument 323, 1140 

Surety maker not discharged by extension of time 063, 067-068 

Undated diecks 357-358 

Waiver of protest 1173 

Words and figures differ 363 

NOTARIES 

Acknowledgment by party in interest 010 

Acknowledgment over telephone 011-012 

Certificate of protest 1111-1112 

Competency of bank officers, directors, stockholders and employees 014-057 

Employee of member of Federal Reserve Bank as notary 1151 

Form of acknowledgment 050 

Notary's fee in Alabama 013 

Protest by Justice of the Peace 1150 

Protest by notary's derk 1111 

Relationship to mortgagee does not disqualify 058 

NOTES 

Accommodation maker not released by extension of time 1006 

Acconunodation notes 1006, 1022 

Alteration of note 06, 113 

Attorney's fee notes 140-163 

Bank as holder of director's note 104 

Blank space filled "in accordance with authority" 060 

Blank space for interest 746 

Cashier buying his own note for bank 06 

Collateral notes, enforcement of 1060-1071 

Corporation note, accommodation indorser's liability 76-77 

Dasrs of grace abolished 062 

Demand notes 1188-1100 



NOTES--CoDtinued 

Opinion Numben 

Dishonor of note payable in instalmentB 1028-1029 

Enforcement by holder 060-072 

Ebctendon of time of payment 063-068 

Holder in due oourse of rediscounted note 645 

Impoenble date, note with 074 

Indorser released by extension of time 1005 

Joint and several notes 076-077 

Judgment notes 078-084 

Legal tender, payable in 780-790 

liability of sure^ 085 

Maturity of notes 086-080 

Mortgage notes 865-867 

Negotiability of notes 839-000 

Note collected by agent without authority 000 

Note governed by law of place where payable 073 

Renewals 00 1-004 

Seal, use of r 005-008 

Signature on corporation note 434-438 

Statute of limitations on demand note 009-1003 

Warehouse collateral, secured by 1070 

"With exchange", containing words 1004 

NOTES PAYABLE AT BANK 

Equivalent to order to pay at maturity 1007-1010 

Express instructions to pay 1011-1015 

Liability of maker when note not presented 1010-1020 

Maker's readiness to pay stops interest 1010-1020 

Negotiable Instruments Law, application of 1016-1018 

Partial payment where funds insufficient 1210 

Payment after maturity 1021 

Stopping payment 1240-1252 

Subsequent deposit cannot be applied 425, 1210 

NOTICE OF DISHONOR 

Acconmiodation ind<»8er entitled to notice 1022-1024 

Duty to notify 1025-1027 

Necessary to hold indorser 1140 

Notice upon default of instalment 1028-1020 

Not required where indorser is accommodated party 1100 

Provisions in Negotiable Instruments Law 1030 

Should be given within reasonable time 1031 

Sufficiency of notice 1031 

Surety-maker not entitled to notice 1032-1033 

Waiver 1034r-1036 

Waiver of protest includes denumd and notice 1170-1176 

OVERDRAFT 

By director 203 

Certification of overdraft illegal 35 

Payment and credit of overdraft as deposit 1347-1350 

Payment of overdrawn letter of credit 1058-1050 

Payment from subsequent deposit 303 

Payment to bona-fide checkholder 1054 

Right to charge back overdraft 207 

Recourse by bank which pays overdraft 1347-1350 

Where depositor has two acooimts 1220-1223 



PARTNERSHIP 

Opinion Nnmltsn 

Bank stock lanied in name of firm 239 

Dcpofiit by partnership 487-468 

Partnership indorsement 708 

Payment of partnership checks to survivor in case of death 334 

Set off against individual account of partner 1217-1219 

PASSBOOKS 

Assignment of passbook 1037-1040 

Credit of overdraft irrevocabte 1847-1360 

Delivery necessary to complete gift of deposit 667 

Duty of examination by depositor 496, 1041 

Garnishee bank requires return of passbook 141 

Lost passbook 814-816 

Nature of passbook 1042 

Pkcsentatian of savings passbook 1043 

PkDvision in passbodc to protect bank against crediting overdraft 1347-1350 

Rules in savings passbook 1044-1045 

PAYMENT 

Acoq>tanoe of check "for full payment of account" 307-311 

After banking hours 1 

After notice of assignment 1046-1047 

Application of payment 1048-1049 

Bank's refusal to pay duly presented check 845 

payment by check 1050-1051 

depositor's account with checks on same bank operates as payment 297-298 

Exchange ehar^e 305-306 

Extension of time of payment 963-968, 991-994 

"In ounrent funds" 271-272 

Indorsement of check as prerequisite of payment 718-717 

"In exchange" 315-816 

Interest paid in advance 772-773 

Legal taider 787-791 

Minors and incompetents, payment to 846^855 

Mistake, payment by 1052-1057 

Note payable in instalments 1028-1029 

Official check for private usCi payment unsafe 328-332 

Overdraft paid or credited as a deposit 1347-1350 

Overdrawn letter of credit 1058-1059 

Order in which checks for more than balance should be paid 318-322 

"Paid" stamp on check 358-854 

Partial payment 1060 

Payment of check after drawer's death 449-461 

Payment of check on holiday 659-663 

Payment of checks with suspicious appearance 346 

Payment of note payable at bank after maturity 1336 

Payment of note payable at bank at maturity 1007-1010 

Payment of principal before maturity 774-776 

Payment on rubbcnr stamp indorsement unsafe 735 

Payment upon indorsement of precise person intended 711-712 

Payment upon indorsement of person of same name as payee 743-744 

"With exchange" 1061 

PLEDGE AND COLLATERAL 

Accounts receivable as collateral 1062 

Application of surplus security pledged for specific debt 1063-1066 

Bank's power to pledge its assets 185 

Bond for title as security 1067 
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PLEDGE AND COLLATERAI/-Gontmu6d 

Opinion Nnmben 

Ck)rporate stock pledged as collateral 1008 

Enforcement of collateral notes 1069-1071 

Liberty bonds as collateral 1072 

Lien on dividends of pledged stock 237-238 

Life insurance policy assigned as collateral 1073 

Passbook assigned as collateral 1037-1040 

Power of attorney to sell collateral 1074 

Sale of collateral on outlawed note 1075 

Securities guaranteed by salesman 1070 

Warehouse receipt, validity as pledge 1078-1081 

War Savings certificates as collateral 1082 

What constitutes valid pledge 1077 



POSTDATED CHECKS 

Certified checks 12-14 

Duty of collecting bank 1083 

Payment 1084-1089 

Protest 1090-1095 

Set oflf 1096 



POWER OF ATTORNEY 

Power of attorney affected by death 462 

Power of attorney to sign checks 351 



PRESENTMENT 

See Collection j 

At branch banks 261-264 

Circuitous routing of checks 370-372 

Duty of collecting bank 386-390 

Forwarding paper direct to drawee 398-409 

Necessity of presentment 701-702 

Over telephone 1098-1099 

Place of presentment 1100-1104 

Presentment for acceptance 388, 1083 

Presentment of check a second time 1154-1156 

Reasonable time for presentment 1105-1108 

Rule to allow drawee 24 hours for acceptance 43-46 

Simultaneous presentment of checks for more than balance 318-322 

Substituted presentment when check is lost 798, 817-^818 

When presentment excused 1109 

PROTEST 
See Notice of Dishonor 

Altered check 1110 

Certificate of protest 1111-1112 

Checks payable in one state and negotiated in another 1113 

Demand over telephone does not justify protest 1098-1099 

Drawee's duty of protest 1115-1117 

Duty of collecting bank 1118-1119 

Fees 1120-1121 

For better security 1122 

Forged checks 1123-1125 

Formal protest 112^1128 



PROTEST-~Contmued 

Opinion Nnmben 

Indorsement of check incorrect 1129-1130 

Indorsement on instrument lacking 1131-1134 

Inland and foreign bills of exchange distinguished 1135-1136 

Instructions to protest 1137-1139 

Instrument must be negotiable 1140-1146 

Not abolished in any state 1147 

Notice of protest 1025-1027 

Payment of protested check 1114 

Permissible but not compulsory 1148r-1149 

Persons authorized to make protest 1150-1151 

Place of protest / 1152-1153 

Postdated checks 1090-1095 

Second protest of check 1154-1156 

Signature on instrument lacking 1157 

Stopped check 1158-1159 

Surety-maker of note not entitled to protest 967 

Time of protest 1160-1169 

Waiver 1170-1 176 



SAVINGS DEPOSITS 

Aocoimt of husband in trust for wife 668 

Attachment and garnishment of savings deposits 141-142, 144-145 

Notice of withdrawal 282 

Payment on production of passbook 1043 

Rules in saving passbook 1044-1045 

Savings account as time deposit 497 

Savings deposit in national bank 504 

Savings deposits not exempted from taxation 1314 

Set off where depositor has savings and checking accounts 1220-1221, 1223 

Use of word "savings" 188, 870 



SET OFF 

Collection proceeds set off against bankrupt 1177 

Ck>nsent of depositor required in Louisiana 1178 

Consent of depositor unnecessary 1179-1181 

Coimty warrant set off against deposit of county 1182 

Debt protected by collateral 1183-1185 

Debt must be contracted in good faith 1186 

Debt of presenting oheckholder 1187 

Demand note 1188-1190 

Deposits impressed with trust character 1191 

Deposit received after maturity of note 1194 

Deposits made in view of insolvency 1192-1193 

Depositor's right to set off against insolvent bank 1206-1209 

Indebtedness of decedent, set off against 1197-1202 

Indorser's accoimt, set off against 1203-1205 

Maker's accoimt charged in interest of indorser 1210-1213 

Note set off against insolvent bank by indorser 1214-1216 

Partnership debt set off against individual account 1217-1219 

Postdated check 1096 

Set off against city deposit 1195 

Set off by bank to defeat attachment 146-148 

Set off of claim for interest 1196 

Stopped check, set off after payment of 1265 

Unmatured debt set off against bankrupt 1224-1230 

Where depositor has two accounts 1220-1223 
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SIGNATURES 

OplnioA Mumt^eni 

Agent signing for principal fi05 

Bank bound to know depositor's signature 612-517 

Bank's obligation to know payee's signature on certificate of deposit 280 

By mark and witness 202, 561-^63 

By power of attorney 351 

Comparison of signatures 350 

Corporation signature on note 484-438 

Forgery of signature by mark 561-^663 

Qufljranty of signature 179| 517 

Hectograph signature valid 349 

Joint and several notes 975-077 

Indorsement by mark 705-707 

Indorsement does not warrant genuineness 737 

Missing signature 254, 1157 

Notary's oertifioate signed by deik 1111 

Partly genuine 348 

Fartnerslup signature 487-488 

Surety-maker's signature after discount of note 966 

Unsiipied bank ourrency stolen and circulated 828 

STATUTE OF LIMITATIONS 

Begins to run from maturity of note 908 

Certificate of deposit 278-279 

Certified check 39-41 

Checks 1106 

Demand note 999-1003 

Effect of payment of interest after maturity 74 

Forged indorsements / 606-007 

Guaranty of payment 1003 

Postponement by extension of time of payment 991 

Sale of collateral security on outlawed note 1075 

Statute of limitatioDs against indoner 74, 1001 

STOPPING PAYMENT 

Accuracy of notice 1231-1232 

Bank's liability for payment 1283-1286 

Cashier's and certified checks 1236-1241 

Disclaimer of liability for payment of stopped check 12^-1244 

Duty to obey instructions 1246-1248 

Notes pasrable at bank 1249-1262 

Notice holds good indefinitely 1263-1264 

Oral notice 1266-1258 

Practice of stamping "payment stopped" 1269-1261 

Recovery by drawee 1262-1205 

Rights of holder in due course 1266-1282 

When drawer's right ceases 801 

Where instrument an assignment 1283-1285 

Where instrument not an assignment 1286-1289 

SURETIES 

Liability of surety 985 

Married woman as surety 834-843 

National bank as surety 885-886 

Surety company bond 822 

Surety-maker not entitled to protest 967 

Surety not released by extension of time 963-968 



TAXATION 

Opinion Nnmlten 

CanadiAn bank notes and oarreney 1290-1292 

Oompulaory diadosure of ciiatome^a balance 173-176 

Corporation tax law 1293-1296 

Deduction of government bonds 1296 

Deduction of real estate 1297-1300 

Deduction of taxes 1301-1303 

Discrimination in assessment 1304r-1305 

Erroneous retom 1306 

Federal income tax law 1307 

Occupation tax 1309-1310 

Penalty of delayed return 1312-1313 

Savings deposits not exempted 1314-1315 

Secured Debts Tax Law of New York 1316 

Stamp tax 1317-1320 

Stat^ taxation of national banks 1321-1325 

Tax for fraction of year 1308 

Taxation of choses in action 1311 

Transfer tax of decedent 1326 

Treasury notes subject to taxation 1327 



TRADE ACCEPTANCE 

Acceptance payable at bank in another locality 1328 

Completing signature of drawer after acceptance 1329 

Mechanic's lien rights, effect of 1330 

Negotiability 1331-1333 

Overdue trade acceptance payable at bank 1335-1336 

Payment by acceptor's bank 1337 

Seller's right of replevin 1338 

Trade acceptance propaganda not in restraint of trade 1334 



TRANSFER OF STOCK 

Duplicates for lost stock certificates 820-823 

Liability of transferor to assessment 220 

Bank stock 240-241 

Book transfers 1339-1342 

Negotiability of certificate 808, 823, 894-895 

Right of bank as lienor to refuse transfer of stock 228-236 

Stock of decedent 463-464 

Transfer by delivery 1339-1340 

Transfer for protection of collateral 1068 

TRUST COMPANIES 

As executor and guardian 498, 887 

Deposits of national bank with trust company 871 

Investigation of private affairs by Congressional committee 184 

Power to guarantee debt of another. 874 

TRUST FUNDS 

Tnai funds 498-601 

ULTRA VIRES ACTS 
Ultra Viws Acts •. 177-178, 823, 874, 884 



VOTINQ 

Optnlon Number* 

By executor in name of testaU^ 243 

By trustee in bankruptcy 242 

Power of American Bankers Aasodation delegate 1346 

Rights of stockholders not voting 225 

Single share as voting unit 439 

Voting power of stockholder 440 

WAIVER OP PROTEST 

Waiver of protest I170-117<V 

WAREHOUSE RECEIPTS 

Delivery of goods without taking up receipt 632 

NegotiabiHty 905 

Validity as pledge 1078-1081 
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